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fHlassachusetts Bar Association. 


The annual meeting of the Association will be held in Boston 
on Friday and Saturday, December 7 and 8, 1917. 


The annual dinner, for which no charge is made to members of 


the Association, will be held on Friday evening, December 7, at 
7 p.M., at the Boston City Club; reception at 6.30 p.m. 


Charles E. Hibbard, Esq., President of the Association, will 
preside. Hon. Charles A. DeCourcy, Associate Justice of the 
Supreme Judicial Court, Hon. John L. Bates, President of the 
Constitutional Convention, Hon. James M. Morton, senior mem- 
ber of the Constitutional Convention, Hon. Charles G. Washburn, 
and others will be the guests of the Association. Members of 
the Association who signify their intention of attending the 
dinner will receive in due course a ticket of admission. Any 
member may invite one or more guests to the dinner and may 
obtain tickets from the Secretary upon payment of $3.00 for such 
tickets. Evening dress at the dinner will be optional. 


At 10 a.m., Saturday, December 8, the Association will meet at 
Room 237 in the State House, to elect officers for the ensuing 
year, to act upon applications for membership, and then to proceed 
with the reports of standing committees and such other regular 
business as may come before the meeting. At the conclusion 
of the regular business the Association will take up the sub- 
ject prescribed for discussion at the meeting by the Executive 
Committee and the Committee ov Legislation under Article XIII. 
of the By-laws. The subject thus specified for this meeting is 
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the legal effect of the recently adopted amendment to the Massa- 
chusetts Constitution, which reads as follows: 


‘*The maintenance and distribution at reasonable rates, 
during the time of war, public exigency, emergency or dis- 
tress, of a sufficient supply of food and other common 
necessaries of life and the providing of shelter, are public 
functions, and the commonwealth and the cities and towns 
therein may take and may provide the same for their inhabi- 
tants in such manner as the general court shall determine.” 


(For a discussion of war powers under the Constitution of the 
United States see the address of Hon. Charles E. Hughes before 
the American Bar Association, reprinted in this number.) 


The Bar Association of the City of Boston has invited the mem- 
bers of the Massachusetts Bar Association to be their guests at 
luncheon after the annual meeting on Saturday, at 12.45 p.m., 
at the Boston City Club. This will be an informal luncheon, at 
which no speeches will be made. 


The Secretary should be notified as soon as possible how many 
members expect to attend the dinner on Friday, December 7, and 
how many will attend the luncheon on Saturday, December 8. 


Accordingly each member is requested to fill out at once and return 
the enclosed postal card. 


The report of the Committee on Nominations is printed on a fol- 
lowing page. 


F. W. GRINNELL, Secretary, 


16 Crentrat St., Boston, Mass. 


REQUEST FROM THE PUBLICATION COMMITTEE 


The publication committee would like to know how many mem- 
bers consider the ‘* Quarterly Digest” of decisions of the Massa- 
chusetts Supreme Court of sufficient interest and use to them to 
warrant its continuance as a department of the Quarterly at the 
expense of the Association. 





The instalments of this digest have been unavoidably inter- 
rupted, first, by the fact that the May number was entirely taken 
up with the history of the Court, and second, by the fact that the 
endeavor to follow the work of the Constitutional Convention with 
some care has prevented the preparation of the Quarterly as regu- 
larly as heretofore. The work of digesting, however, has been 
continued by Mr. Norman, but as he has now entered the Govern- 
ment service at Washington, it will be necessary to find some other 
volunteer for the work if the digest is to be continued. 

Please answer the question in regard to this matter on the 


postal enclosed with the notice of the meeting for the information 
of the committee. 


HENRY N. SHELDON, Chairman. 
JOHN W. HAMMOND. 

GEORGE R. NUTTER. 

FRANK W. GRINNELL. 
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REPORT OF THE COMMITTEE ON NOMINATIONS. 


To the Members of the Massachusetts Bar Association : 


The Committee respectfully report the following nominations 
for 1917-1918: 


For President : 
ArtTHUR Lorb, 
Plymouth. 


For Vice- Presidents : 
Marcus P. Know.ron, Joun W. Hammonp, James M. Morton, 
Springfield. Cambridge. Fall River. 


For Treasurer: 
Cuartes H. Beckwirtn, 
Springfield. 


For Secretary : 
Frank W. GRINNELL, 
Boston. 


For Executive Committee : 

Euisua H. Brewster . Springfield. Frank S. Lawier . . . Greenfield. 
CHANDLER Buttock .. Worcester. James A. LOWELL . . . Newton. 
Rosert P. Crape ... Lexington. Henry T. Lummus.. . Lynn. 
Water Coutson ... Lawrence. Jonn W. MacAnarney . Quincy. 
Frep T. Fietp.... . Boston. Joun W. Mason 
Freperick A. FisHer . Lowell. James E. McConnett . Boston. 
Frank M. Forsusnu . . Newton. Frank A. MILLIKEN . . New Bedford. 
Joun E. Hannigan. .. Cambridge. Henry B. Montacue . Southbridge. 
Raymonp A. Hopkins . Barnstable. Grorce R. Nutter . . Boston. 
GarpNER K. Hupson . Fitchburg. Ricuarp W. Nutter. . Brockton. 

Amos T. Saunpers, Clinton. 


Other nominations may be made in writing by not less than 
nine members of the Association, notice of which should be sent 
to the Secretary in advance of the meeting. 

The President, the retiring President (Mr. Hibbard of Pitts- 
field), the Treasurer, and the Secretary, are members of the 
Executive Committee ex officio under the By-laws. 


‘HENRY N. SHELDON, Chairman, 


CoMMITTEE ON NOMINATIONS. 
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THE HISTORY OF THE COURT. 


The continuation of the ‘‘ Constitutional History of the Supreme 
Judicial Court of Massachusetts,” which was begun in the May 
number, is in the course of preparation, and will appear in the 
Quarterly in some future number. The work upon it has been 
interrupted during the summer and fall. 

Attention is called to the following facts in addition to what 
appears of the history in the May number. 

First, on page 389, it was stated that the original draft of the 
Thirtieth Article of the Bill of Rights, as drafted by John Adams 
and reported by the committee, number XXXI. of the draft, read 
as follows: 


‘¢ The judicial department of the state ought to be separate 
from, and independent of, the legislative and executive pow- 
ers.” (See ‘‘ Journal of the Convention,” p. 197.) 

That draft, however, in the introduction to Chapter 2 relating 
‘*to the frame of government,” contained a second paragraph as 
follows : 


‘*In the government of the Commonwealth of Massachu- 
setts the legislative, executive, and judicial power shall be 
placed in separate departments to the end that it might be a 
government of laws and not of men.” 


In the constitution as finally adopted this paragraph was trans- 
ferred to the Bill of Rights and combined with the original draft 
Article XX XI. into Article XXX. in its present form. 

Second, on page 441, in the chapter relating to the history of the 
duty of the Court in regard to unconstitutional legislation, Chapter 
VI. of Article VI. of the constitution is quoted as containing an 
express direction to the Courts to apply the test of constitution- 
ality. In this connection the last paragraph of the original consti- 
tution, Article XI. of Chapter VI., should also be read as follows: 


‘* XI. This form of government shall be enrolled on parch- 
ment and deposited in the secretary’s office, and be a part of 
the laws of the land; and printed copies thereof shall be pre- 
fixed to the book containing the laws of this commonwealth, 
in all future editions of the said laws.” 


These words not only make it expressly part of the law of the 
land, but they require it to be ‘‘ prefixed” to every volume of 
statutes so that the courts, the bar, and the public shall under- 
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stand that it is part of the law, that it is to be applied as part of 
the law, and that every citizen has a right to demand that the 
Courts shall so apply it in the same way that they would apply 
any other law. It was to make this as clear to everybody as the 
art of printing and binding could make it that the word ‘* pre- 
fixed” was used, so that the first law to be read in every edition 
should be the constitution, and it should be clear that every 
citizen should have a right to demand that a Court should read the 
constitution before it read a single legislative word. 


A SUGGESTION FOR THE MASSACHUSETTS REPORTS. 


The Editor has been asked to publish the following suggestion 
from a member of the Association: 

In England where a lawyer who bas held a brief is at the front, 
the reports indicate it. For instance, in 

Maskell v. Homer, 3 K.B. 1915, at page 313, the report says 
that counsel were : 


‘* Upjohn, K.C., and Ralph Sutton (for Viscount Tiverton 
now serving with His Majesty’s Forces) .” 


Similarly, the last commencement programme at Harvard con- 
tained after the list of law school degrees a footnote, of which 
a free translation is 


‘¢*Those whose names are starred would have received a 
degree with distinction had they continued their records of 
previous years and had they not left to serve their country 
before the examinations this year.” 


The Lawyers’ Preparedness Committee has made arrangements 
by which the business of lawyers in military service may be taken 
care of in their absence, and it seems fitting that if their cases 
are presented to the full bench a note such as that in Maskell v. 
Homer, above quoted, should appear. 

Where lawyers who are at the front have contributed to a brief 
before the full bench the Reporter of Decisions should be advised. 
From the information thus gained, the Reporter can judge whether 
to take any note of such circumstances in the forthcoming reports. 





THE WAR RESOLUTIONS OF THE AMERICAN BAR 
ASSOCIATION. 


The Secretary of the American Bar Association was directed to 
print and mail to all members of the American Bar Association the 
following extract from the proceedings in the first session of the 
annual meeting at Saratoga Springs, N. Y., September 4, 1917: 


Elihu Root, of New York: 


I ask leave to submit to the Association a special and prelimi- 
nary report from the Executive Committee. Your committee feel 
that the essential character of the great conflict upon which our 
country is now entering challenges the special attention and judg- 
ment of the bar above all other classes or groups of the com- 
munity. It is plain to the thoughtful observer that at the bottom 
the world conflict is between two opposing principles of organiza- 
tion of civil society. It is between the principle of government 
by divine right with the subordination of individual liberty to the 
forces that maintain autocracy and the principle of individual lib- 
erty, with the organization of government for the preservation of 
that liberty upon the basis of popular authority. The conflict is 
the result of forces mightier than the will of any nation which in 
the providence of God have brought this people to the point where 
once again they are required to fight, at the sacrifice of comfort 
and ease and property and life, for the institutions that they cher- 
ish, for the liberty they are determined to maintain, and for the 
justice which they hope to hand down to their children. And 
your committee feel that at the outset of these proceedings the 
representatives of the American Bar should speak regarding their 
attitude toward this conflict with no uncertain sound — should 
speak as men who have all their lives been standing for justice and 
maintaining law and liberty. The committee have, therefore, 
instructed me to present the following resolutions and recommend 
their adoption by this Association : 


‘* The American Bar Association declares its absolute and 
unqualified loyalty to the government of the United States. 

‘* We are convinced that the future freedom and security of 
our country depend upon the defeat of German military 
power in the present war. 

(561) 
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‘¢ We urge the most vigorous possible prosecution of the 
war with all the strength of men and materials and money 
which the country can supply. 

‘* We stand for the speedy dispatch of the American Army, 
however raised, to the battlefront in Europe, where the armed 
enemies of our country can be found and fought, and where 
our own territory can be best defended. 

‘+ We condemn all attempts in Congress and out of it to hin- 
der and embarrass the government of the United States in 
carrying on the war with vigor and effectiveness. 

‘‘ Under whatever cover of pacificism or technicality such 
attempts are made, we deem them to be in spirit pro-German 
and in effect giving aid and comfort to the enemy. 

‘* We declare the foregoing to be overwhelmingly the senti- 
ment of the American Bar.” 


The resolutions were unanimously adopted by a rising vote and 
with great applause. 





LETTER OF PROVOST MARSHAL GENERAL TO MEM- 
BERS OF THE AMERICAN BAR ASSOCIATION AND 
OTHER MEMBERS OF THE BAR. 


Wark DEPARTMENT, 
OFFICE OF THE PROVOST MARSHAL GENERAL, 


WASHINGTON. 


NoveMBER 14, 1917. 
To MEMBERS OF THE AMERICAN BAR ASSOCIATION. 


GENTLEMEN: I am transmitting herewith to each of you certain 
documents relating to the new classification system of registrants 
to be put into operation within the next few weeks under the new 
Selective Service Regulations. ‘These documents relate particu- 
larly to the organization of the Legal Advisory Boards provided 
by the new regulations. 

I urge your careful consideration of all the enclosures. With- 
out attempting to repeat what has been said by the President or 
to refer in detail to the contents of the inclosed documents, I 
desire to impress upon you the necessity for disinterested advice 
and aid to registrants, especially the poor or ignorant, in answer- 
ing their Questionnaires. 

Upon the abundant giving of such aid and advice depends in 
large measure the success of the new system, and success involves 
speed and accuracy coupled with the doing of complete justice 
both to the registrant and to the Nation. 

The officers of the American Bar Association are earnestly 
cooperating with the officials, both Federal and State, in organiz- 
ing the Legal Advisory Boards. ‘The three officers of the associa- 
tion in each State, namely, the vice-president, the elected member 
of the general council, and the ex officio member of the general 
council (the latter being the president of the State Bar Associa- 
tion) have already been constituted a central committee to codper- 
ate with the Governor and Attorney General in organizing the 
several Legal Advisory Boards throughout the State. 

Being myself a member of the association, I know that the 
President's call will meet with universal response from its mem- 
bers and from the many capable and patriotic lawyers who are not 
members — for the personnel of these boards, either as to perma- 
nent or associate members, is not to be limited to members of the 
association. Indeed, it may be necessary in some communities, 
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where there may not be a sufficient number of lawyers to act as 
associate members, to utilize the services of competent laymen as 
such. 

In order that this great auxiliary organization may be fully organ- 
ized and instructed before the new selective service process begins, 
I urge you immediately to tender to the Governor of your State (to 
whom all communications upon this subject should be addressed) 
your services in assisting not only in the organization, but also in 
the actual work of the Advisory Boards in your community. 


Very truly yours, 


E. H. Crowper, 
Provost Marshal General. 


THE PRESIDENT’S FOREWORD TO THE SELECTIVE SERVICE 
REGULATIONS. 


THe Wuire House, Washington. 


The task of selecting and mobilizing the first contingent of the 
National Army is nearing completion. The expedition and accu- 
racy of its accomplishment were a most gratifying demonstration 
of the efficiency of our democratic institutions. The swiftness with 
which the machinery for its execution had to be assembled, how- 


ever, left room for adjustment and improvement. New regula- 
tions putting these improvements into effect are, therefore, being 
published to-day. There is no change in the essential obligation 
of men subject to selection. The first draft must stand unaffected 
by the provisions of the new regulations. They can be given no 
retroactive effect. 


The time has come for a more perfect organization of our man 
power. The selective principle must be carried to its logical con- 
clusion. We must make a complete inventory of the qualifications 
of all registrants in order to determine, as to each man not already 
selected for duty with the colors, the place in the military, indus- 
trial, or agricultural ranks of the nation in which his experience 
and training can best be made to serve the common good. This 
project involves an inquiry by the Selection Boards into the domes- 
tic, industrial, and educational qualifications of nearly ten million 
men. 

Members of these boards have rendered a conspicuous service. 
The work was done without regard to personal convenience and 
under a pressure of immediate necessity which imposed great sacri- 
fices. Yet the services of men trained by the experience of the 
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first draft must of necessity be retained and the Selection Boards 
must provide the directing mechanism for the new classification. 
The thing they have done is of scarcely one-tenth the magnitude 
of the thing that remains to be done. It is of great importance 
both to our military and to our economic interests that the classifi- 
cation be carried swiftly and accurately to a conclusion. An esti- 
mate of the time necessary for the work leads to the conclusion 
that it can be accomplished in sixty days; but only if this great 
marshalling of our resources of men is regarded by all as a national 
war undertaking of such significance as to challenge the attention 
and compel the assistance of every American. 

I call upon all citizens, therefore, to assist Local and District 
Boards by proffering such service and such material conve- 
niences as they can offer, and by appearing before the boards, 
either upon summons or upon their own initiative, to give such 
information as will be useful in classifying registrants. I urge 
men of the legal profession to offer themselves as associate mem- 
bers of the Legal Advisory Boards to be provided in each com- 
munity for the purpose of advising registrants of their rights and 
obligations and of assisting them in the preparation of their answers 
to the questions which all men subject to draft are required to sub- 
mit. I ask the doctors of the country to identify themselves with 
the Medical Advisory Boards which are to be constituted in the 
various districts throughout the United States for the purpose of 
making a systematic physical examination of the registrants. It 
is important also that police officials of every grade and class 
should be informed of their duty under the Selective Service Law 
and Regulations, to search for persons who do not respond 
promptly, and to serve the summons of Local and District Boards. 
Newspapers can be of very great assistance in giving wide pub- 
licity to the requirements of the Law and Regulations and to the 
numbers and names of those who are called to present themselves 
to their Local Boards from day to day. Finally, I ask that dur- 
ing the time hereafter to be specified as marking the sixty-day 
period of the classification, all citizens give attention to the task 
in hand in order that the process may proceed to a conclusion with 
swiftness and yet with even and considerate justice to all. 


Wooprow WILsOoN. 
8 NovemMBER, 1917. 
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LETTER OF THE PROVOST MARSHAL GENERAL TO THE 
GOVERNORS OF THE STATES. 


NOVEMBER 6, 1917. 
Honorable 


Governor of 


My pear GOVERNOR 


There has just been approved a new plan for the selection of 
men for military service. You are, no doubt, already familiar 
with the essential features of this plan by the more or less acecu- 
rate notices it has received in the press, but to put you more 
closely in touch with the new task before you, I may say briefly 
that we have prepared a Questionnaire which answers the purposes 
of practically all the forms hitherto used by registrants in pre- 
senting their claims to Local and District Boards and which, in 
addition, requires answers to questions which search the entire 
economic, domestic, industrial, or agricultural relation of the 
registrant. As soon as your State organization is complete along 
the lines hereinafter indicated, a date will be set upon which Local 
Boards are to send to every registrant on their lists a copy of the 
Questionnaire with a return envelope. Seven days are allowed for 
the return of the Questionnaire fully completed. The front page 
of the Questionnaire contains a succinct analysis of its contents. 

The new regulations prescribe a very simple method by which 
Local Boards may classify registrants by examining the question- 
naires thus submitted. I shall not enter this subject in detail 
because regulations governing the whole process will reach you 
within the next few days. The method of classification provided 
is so simple and effective that we are convinced that the whole 
process will be complete within sixty days after it is begun. 

We are going to try to give very concrete definition to this sixty- 
day period of classification and to impress it upon the mind of 
the people as a time for the combined and coordinated effort of 
all our citizens in an undertaking of the greatest moment in com- 
pacting and organizing this nation for war. 

From what has been said you will have been impressed with the 
apparent magnitude of the task. It is a great task, but the 
organization proposed to accomplish it will render it simply a 
large collection of small tasks with an ample personnel to accom- 
plish each. The real problem is the perfection and the early 
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completion of this organization. There is no change in the con- 
stitution of the Local and District Boards except that we must 
provide for an adequate clerical force, since an essential principle 
of the new system is that the mechanical processes of selection 
can all be accomplished by clerical assistance, leaving to the 
boards only the task of drawing conclusions from evidence auto- 
matically presented in the most concrete manner possible. On 
this subject I shall address you again within a day or two. The 
purpose of this letter is to direct your attention to one or two 
necessary preliminary steps in instituting auxiliary organizations 
which are very necessary to the new plan. 

In the first place, we desire to provide additional assistance for 
yourself without burdening the State with any added expense 
therefor. By this time there have developed in all the States 
men who have shown such remarkable aptitude and zeal in the 
execution of the law that they have become nothing less than 
experts. We now have authority to appoint, in each State, one 
such man in the Reserve Corps with appropriate rank, not 
higher than major, and to call him to active duty and order him 
to report to the Governor of the State for duty in the execution 
of the Selective Service Law during the organization and classifi- 
cation. The very first step in the organization of the new system 
is to appoint this officer and install him in his work. I trust that 
this step can be taken at once. The new regulations provide for 
such an assistant at State Headquarters and require that he be 
assigned by the Governor to that department of the State Adju- 
tant General’s Office or other administrative office at State Head- 
quarters that may have heretofore been charged by the Governor 
with the administration of the Selective Service Law in the State. 
May I request, therefore, that you make a careful canvass of the 
men who have been engaged in the execution of the law under 
your supervision and select, from among members of Local or 
District Boards or men who have assisted you at State Head- 
quarters, three names, stated in the order of your preference, for 
appointment and orders and assignment to duty at State Head- 
quarters under your direction. You have doubtless already found 
aman of such conspicuous initiative, patriotism, zeal, and 
familiarity with this law that you will have no difficulty in mak- 
ing this nomination at once. The new regulations require that 
this officer shall act as disbursing officer, and it is our thought 
that, by giving him a position and pay that will enable him to 
devote his entire time to this work, he will develop even further, 
and thus you will have at your hand a most valuable assistant. 
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In submitting this nomination for the consideration of the Presi- 
dent, will you not inclose with it a brief statement of the experi- 
ence, qualifications, character, education, and age of each 
nominee, but with particular reference, of course, to experience 
and demonstrated efficiency in the execution of the Selective 
Service Law. 

One of the most fruitful sources of difficulty in the first draft 
just passed was the mistakes of registrants arising from their lack 
of knowledge of their rights and duties under the law. This pre- 
sented a rather perplexing situation. The procedure before Selec- 
tion Boards must not be regarded as controversial. It is an 
original inquiry by the Government in a classification for the sole 
benefit of the Nation. It is unseemly and wholly improper for 
lawyers to appear before Local and District Boards as advocates. 
Yet it is true that registrants should be advised of their rights and 
duties and a method must be provided to this end. 

The new regulations provide for the erection of ‘* Legal Advi- 
sory Boards” in each community in sufficient numbers adequately 
to serve all the Local Boards in the community and to insure that 
there will always be one of these boards convenient to any regis- 
trant who is required to submit a Questionnaire. For this purpose, 
it will be necessary for you to make a canvass of the situation in 
your State and to determine the number and location of these 
boards, and then to create an organization for the State which 
will absorb all members of the legal profession in the State and 
assign to each a definite place and duty in the winning of this 
war. To this end, the regulations provide that the Governor 
shall nominate to the President three members for each of such 
boards, which membership shall constitute a sort of nucleus 
around which can be grouped all the lawyers in the district served 
by the Board. 

We have not yet given the legal profession a definite place in 
the organized ranks of the Nation, and what is here proposed 
offers a chance that should be welcomed enthusiastically by every 
lawyer in particular and by the whole legal profession. The most 
direct and practical way to insure having a responsible and effec- 
tive central unit in each community would be to include in the 
permanent membership of each Legal Advisory Board, as execu- 
tive head thereof, the county judge, or a judge of a court of 
similar jurisdiction, and by this means to provide a powerful 
stimulus to the efforts of the younger men of the profession. 

Especial appeal will be made to every member of the legal 
profession to give his services to this work, and it is proposed that 
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the permanent Board shall maintain a sort of roster of lawyers, so 
that there will always be present at the office of the Board a force 
of competent legal advisers to whom registrants may apply for 
advice on any matter concerning their rights and duties under the 
Selective Service Law. No more important post could be offered 
a lawyer at this time than the active duty of assisting in the 
raising of our armies, and in this way can be provided a very 
necessary auxiliary of the Selective Service System without 
making any demand on the time of any lawyer to which any 
patriotic citizen would hesitate to respond. During the period of 
classification the duties of these boards will be rather heavy, but 
after that period I hardly think that much will remain for them to 
do. 

This organization and appointment should proceed with the 
greatest possible expedition, since it must be complete before 
the process of selection starts, and I trust that you will be able to 
forward me your list of nominations within the next ten days. 
We have already taken preliminary steps to assist you in carrying 
the work rapidly forward, and the American Bar Association has 
offered its complete organization to assist Governors in this 
project. The State Council of that association will report to you 
at once for such assistance as you may need from them. You 
will, of course, avail yourself of this offer since it provides a very 
effective mechanism for making the selections and will relieve you 
of just as much of the detail of the work as you care to place 
upon the council. I consider the prompt and efficient organiza- 
tion of these Legal Advisory Boards as one of the most vital 
necessaries of the new system. 

The methods of physical examinations have heretofore not been 
satisfactory. ‘The new regulations address themselves to this 
fault and provide a very systematic method for removing it. A 
preliminary examination is to be made by an examining physician 
of the Local Board, and thus those obviously physically disqualified 
will be eliminated from the lists; but before the Local Board 
arrives at a decision as to the physical qualification of any regis- 
trant about whose qualifications there is any doubt, the physical 
examination is to be conducted by experts in the most exhaustive 
manner possible. To this end the new regulations provide for the 
erection of Medical Advisory Boards throughout the States, in 
such number, and serving such districts, as may be dictated by 
hospital and railroad communications and by the very important 
consideration of reducing to a minimum the cost to the Nation 
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that will be incurred by the necessity of sending registrants before 
such boards for examination. 7 

This is a matter which requires the active codperation and 
material support of members of the medical profession. The 
American Medical Association and the Medical Section of the 
Council of National Defense have both offered their services and 
coéperation in carrying forward this plan. In deciding on the 
districts to be served, the number of boards to be erected, and 
the personnel of such boards, you will have for your assistance 
the State representatives of the American Medical Association 
and of the Council of National Defense, who will report to you 
at once. In order, however, to relieve you of as much mechani- 
cal detail as possible, the Surgeon General has agreed to call to 
active service an officer of the Medical Reserve Corps and to 
order him to report to you for duty during the organizational 
period. After you have decided on the number of those boards 
to be erected in your State, and the men who shall be appointed 
as members thereof, please telegraph the list of your nominations 
for such boards to the Provost Marshal General for appointment 
by the President. 

To recapitulate, it is desired that, even before the regulations 
are promulgated, we may be able to appoint and order to duty on 
your administrative staff an officer of the Reserve Corps and of 
the Medical Reserve Corps for the purposes I have mentioned, 
and to have erection and organization of the Legal and Medical 
Advisory Boards well along toward completion. If we can be 
assured of the prompt, efficient, and responsible organization of 
so much of the system as I have described, we can institute the 
period of classification with no delay whatever since, as you will 
find on reading the regulations, the old system merges so readily 
into the new that there will be no great upheaval. 

While not precisely responsive to the primary purpose of this 
letter, which purpose is to initiate the organization of the new 
Selective Service System at an early date, 1 feel that it will be 
wise to provide you with a little information concerning questions 
that I know will be asked of you. It is true that the new system 
will place in deferred classes men who might have been discharged 
under the old system, and there may be some pressure brought to 
bear to reopen cases already decided and to apply the principles 
of the new system in the reconsideration of matters already 
resolved under the old. It cannot be too strongly or too 
promptly impressed that this is absolutely impossible, and can- 
not even be considered. The Selective Service Law does not 
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and cannot look to the fostering of individual interest, and, 
indeed, such interest can only benefit when it coincides with the 
interest of the Nation. The old system was the only one possible 
in the emergency in which we found ourselves, and the discharges 
and exemptions there prescribed were, all things considered, the 
best and most effective for the general good. It would be prej- 
udicial to the general good to interfere with the raising of our 
armies by calling back from camp men whose training is already 
well advanced and by obstructing the orderly process of military 
organization. When that is said, all is said, and no person who 
properly envisions the military necessities of this Nation will be 
heard to speak in favor of attempting any such retroactive 
application of the new classification. 

It may also be urged that a change in the order of liability for 
military service as determined by the drawing in Washington is 
made by the new system. This is not so, and if it were so it 
would be irrelevant. It is only when all things in respect of the 
obligations of a man to serve his country are equal that we are 
reduced to the hazard of chance to determine who shall go first. 
When we find reasons based upon the most essential and impor- 
tant economic considerations why one man should go before 
another, then the reason for the rule of chance falls, and the rule 
falls with it. We have placed men in each class on an equality 
within their class and within each class the order numbers control 
their availability for call to military duty, but men within the first 
class are more necessary to the armies of the nation than men 
within the second class. For this reason, men in the first class 
must go before men in the second class, regardless of their order 
number. 

The great sacrifice that has been imposed upon some Board 
members under the old system is fully realized and their patriotic 
devotion is appreciated. ‘They have been given an opportunity to 
render service in the organized ranks of this embattled Nation 
and they have responded to that opportunity. It might be said 
that this burden should be distributed and that new men should be 
selected. This would be inefficient, unscientific, and unwise. 
The present personnel of the Selective Service System is now 
learned in the essential principles of the law. The system is 
efficient and it must be continued without interruption or essential 
readjustment. These men have a peculiar value to the Nation by 
reason of their acquired knowledge and experience, and their ser- 
vices cannot now be spared. We have, however, addressed our- 
selves to their difficulties and have, I think, solved them. One of 
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the principal purposes of the new regulations was to reduce the 
work of members of Local and District Boards. The new sys- 
tem automatically collates and analyzes the evidence upon which 
the various classifications are made and presents it on the face of 
the Questionnaire in the most succinct possible form. The work 
of collecting this information is done in the mechanical processes 
of the system by compensated clerks whom we mean to provide in 
fair proportion to the necessities. We desire still the moral and 
material support of the gratuitous and uncompensated services of 
as many members of Local and District Boards as can make the 
sacrifice. We think that the simplified and perfected procedure of 
the new system will enable the vast majority of members of Local 
and District Boards to continue to render service gratuitously. 
Where such is not the case the new regulations provide a com- 
pensation directly proportionate to the time lost. 

I think that I could not express, and I feel that it will not be 
necessary to express to you, the vital importance and value to 
the Nation of the undertaking upon which we are about to enter. 
It will provide a constant source of recruitment that will furnish 
men to the Army without the slightest delay and without any of 
the haste and confusion that has been necessary under the old 
system. It so arranges the men liable to draft that we shall be 
taking from each community only those who can be spared with 
the’ least possible interference with the domestic and economic 
life of the community. It will provide us with a complete 
industrial census of men between the ages of 21 and 30, and will 
enable the Nation to meet the problems of industrial, agricultural, 
and economic conservation with which we are bound to be con- 
fronted. It will resolve the uncertainty that has been imposed 
upon every registrant not yet called for examination in a way 
that will go far to compose the public mind and to stabilize 
economic conditions in the Nation. It carries the selective prin- 
ciple to a scientific application that is absolutely necessary to the 
successful prosecution of this war. 


Very truly yours, 


E. H. Crowper, 
Provost Marshal General. 
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EXTRACTS FROM SELECTIVE SERVICE REGULATIONS. 


Section 28. Governors charged with responsibility for organization 
of Medical and Legal Advisory Boards. 
Governors are charged with the organization of Medical and 
Legal Advisory Boards throughout their States. 


. . . - . . . . . 


Section 30. Governor to organize Legal Advisory Boards. 


All members of the bar should make their services available to 
the Legal Advisory Boards to be constituted by the Governor as 
hereafter provided. 

The Governor shall constitute Legal Advisory Boards in such 
numbers and within such districts that there shall be convenient 
to every registrant who is to appear before a Local or District 
Board within the State a Legal Advisory Board to which such reg- 
istrant may apply for all necessary advice and assistance in pre- 
paring claims, Questionnaires, or any other papers required by 
these regulations to be submitted by a registrant. After deter- 
mining the number and location of Legal Advisory Boards neces- 
sary to accomplish this purpose, the Governor shall nominate, for 
appointment by the President, three representative lawyers, to be 
permanent members of such boards, to take charge of this work 
within each district, and to be held responsible that there shall 
always be a competent force of lawyers or laymen available to 
such registrants at any time during which the Local or District 
Boards within such district are open for business. 

The Governor shall nominate one of such three persons to be 
chairman of each Legal Advisory Board, and the member so nomi- 
nated shall, whenever practicable, be a Judge of the County Court, 
or of the Common Pleas Court, or of a Court of similar jurisdiction. 

The Governor shall call upon all members of the bar within the 
State, and if necessary, upon competent laymen, to offer their 
services to such Legal Advisory Boards for the purpose of being 
present at the headquarters of the Local Boards and rendering aid 
and advice to registrants. Such persons shall be known as Asso- 
ciate Members, and no formal appointment by the President shall 
be necessary. 

For his assistance in this work, the Governor has the active 
codperation and assistance of the American Bar Association. 

It should be the pride of every lawyer that no registrant within 
his district is without competent legal advice and assistance in pre- 
paring all papers that such registrant is required to submit in the 
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process of the selection of citizens of this Nation for duty in the 
present emergency. 


Section 45. Legal Advisory Boards. 


There have been provided in the various counties, cities, and 
other localities throughout the United States, Legal Advisory 
Boards, composed of disinterested lawyers, with associate mem- 
bers consisting of capable lawyers and laymen, to be present at all 
times during which Local Boards are open for the transaction of 
business, either at the headquarters of Local Boards or at some 
other convenient place or places, for the purpose of advising regis- 
trants of the true meaning and intent of the Selective Service Law 
and of these Regulations, and of assisting registrants to make full 
and truthful answers to the Questionnaire, and to aid generally in 
the just administration of said Law and Regulations. 


Section 46. Duties of lawyers and physicians generally. 

The selection and classification of men for military service is an 
undertaking that should be regarded as a systematized effort of 
the citizenry of the whole Nation organized and compacted to meet 
the present emergency. Every citizen has a duty to give his best 
endeavor to the success of this undertaking according to his quali- 
fications and talents. Ali lawyers and physicians should regard it 


as their duty to identify themselves with the Advisory Boards pro- 
vided for in Sections 44 and 45, and freely and without compensa- 
tion to vive their best service to the Nation. It is inconsistent 
with this duty for lawyers to seek clients for the purpose of urging 
and advocating individual cases in any other way than as disin- 
terested and impartial assistants of the Selective Service System. 





WAR POWERS UNDER THE CONSTITUTION. 
BY 
CHARLES £. HUGHES 
OF NEW YORK. 
( Presented at the meeting of the American Bar Association, Saratoga 
Springs, N.Y., September 5, 1917.) 

In the unusual circumstances of war, it is natural that there 
should be some confusion with respect to the constitutional war- 
rant for extraordinary action taken or contemplated. Some alto- 
gether misconceive the Constitution. Others vaguely fear that we 
are serving temporary exigency at the expense of our fundamental 
law, and that we are thus breeding a lawless constitution-ignoring 
spirit which is a serious menace to our future. Others seek to 
raise doubts of power in order to embarrass the prosecution of the 
war. And there seem to be still others who in their zeal impa- 
tiently and without thought put the Constitution aside as baving no 
relation to these times. 


ConsTITUTIONAL GOVERNMENT IN WaR. 
While we are at war, we are not in revolution. We are making 


war as a nation organized under the Constitution, from which the 
established national authorities derive all their powers, either in 
war or in peace. The Constitution is as effective to-day as it ever 
was and the oath tosupport it is just as binding. But the framers 
of the Constitution did not contrive an imposing spectacle of 
impotency. Oue of the objects of ‘a more perfect Union” was 
**to provide for the common defence.” A nation which could not 
fight would be powerless to secure ‘*‘ the Blessings of Liberty to 
Ourselves and our Posterity.” Self-preservation is the first law 
of national life and the Constitution itself provides the necessary 
powers in order to defend and preserve the United States. Other- 
wise, as Mr. Justice Story said, ‘‘ the country would be in danger 
of losing both its liberty and its sovereignty from its dread of 
investing the public councils with the power of defending it. It 
would be more willing to submit to foreign conquest than to 
domestic rule.” 


DIsTRIBUTION OF POWERS. 


The war powers under the Constitution are carefully distributed. 
To Congress is given the power ‘‘ to declare war.” The proposal 
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to add ‘*to make peace” found no favor, as this was deemed to 
belong to the treaty-making power vested in the President and 
the Senate. To the President was given the direction of war as the 
Commander-in-Chief of the Army and Navy. It was not in the 
contemplation of the Constitution that the command of forces and 
the conduct of campaigns should be in charge of a council or that 
as to this there should be division of authority or responsibility. 
The prosecution of war demands in the highest degree the prompt- 
ness, directness, and unity of action in military operations which 
alone can proceed from the Executive. This exclusive power to 
command the army and navy and thus to direct and control cam- 
paigns exhibits not autocracy, but democracy fighting effectively 
through its chosen instruments and in accordance with the estab- 
lished organic law. 


PLENARY PoWER TO WAGE War. 

While the President is Commander-in-Chief, in the Congress 
resides the authority *‘to raise and support Armies” and ‘to 
provide and maintain a Navy;” and ‘*to Make Rules for the 
Government and Regulation of the land and naval Forces ;” and 
as a safeguard against military domination the power to raise and 
support armies is qualified by the provision that ‘‘ no appropria- 
tion of Money to that Use shall be for a longer term than two 


Years.” Otherwise this power is unlimited. The Congress is to 
prescribe the military organization and provide the military estab- 
lishment, fix numbers, regulate equipment, afford maintenance, 
and for these purposes appropriate such amounts of money as it 
thinks necessary. 


Power To pass Conscription Laws. 

Upon every citizen lies the duty of aiding in the common de- 
fence. In exercising its constitutional power to raise armies, the 
Congress may enforce this duty. The Congress may call any one 
to service who is able to serve. The question who may be called, 
or in what order, is simply one for the judgment of the National 
Legislature. The power vested in Congress is not to raise armies 
simply by calling for volunteers, but to raise armies by whatever 
method Congress deems best, and hence must be deemed to em- 
brace conscription. To the framers of the Constitution, the draft 
was a familiar mode of raising armies, as it had been resorted to 
by the Colonies to fill up their quotas in the Revolutionary War. 
It is true that the proposal, in 1814, of Monroe as Secretary of 
War to resort to conscription was vigorously opposed as unconsti- 





tutional. But the draft was put in force both by the Union and 
by the Confederacy during the Civil War and its validity was 
sustained by the courts in both North and South.' ‘* The power 
of coercing the citizen,” said Judge Robertson of Virginia, in 
Burroughs v. Peyton, 16 Gratt. 470 (1864), **to render military 
service, is indeed a transcendent power, in the hands of any 
government; but so far from being inconsistent with liberty, it is 
essential to its preservation.” 


LINcOLn’s OPINION. 


Permit me to quote upon this question the opinion prepared 
(although not published) by President Lincoln, which sets forth 
admirably the grounds for sustaining the power of Congress to 
pass a Conscription Act. 


‘* Tn this case, those who desire the Rebellion to succeed, 
and others who seek reward in a different way, are very active 
in accommodating us with this class of arguments. They tell 
us the law is unconstitutional. It is the first instance, I 
believe, in which the power of Congress to do a thing has ever 
been questioned in a case when the power is given by the 
Constitution in express terms. Whether a power can be 
implied when it is not expressed has often been the subject of 
controversy; but this is the first case in which the degree of 
effrontery has been ventured upon of denying a power which 
is plainly and distinctly written down in the Constitution. 
The Constitution declares that ‘The Congress shall have 
power . . . toraise and support armies; but no appro- 
priation of money to that use shall be for a longer term than 
two years.’ The whole scope of the Conscription Act is ‘ to 
raise and support armies.’ There is nothing else in it. 

- Do you admit that the power is given to raise and 
support armies, and yet insist that by this act Congress has 
not exercised the power in a constitutional mode? has not 
done the thing in the right way? Who is to judge of this? 
The Constitution gives Congress the power, but it does not 
prescribe the mode, or expressly declare who shall prescribe 
it. In such case Congress must prescribe the mode, or relin- 





1 See Kneedler v. Lane, 5 Phila. 485; 45 Pa. St. 238; McCall’s Case, Fed. Cas. No. 8669; 
Ex parte Hill, 38 Ala. 429; Zz parte Bolling, 39 Ala. 609; Jeffers v. Fair, 33 Ga. 347; Bar- 
ber v. Irwin, 34 Ga. 28; Parker v. Kaughman, 34 Ga. 136; Gatlin 7. Walton, 60 N.C. 333; 
Ez parte Coupland, 26 Tex. 386; Burroughs v. Peyton, 57 Va. (16 Gratt.) 470; also Lana- 
han ». Birge, 30 Conn. 438, 443; Matter of Spangler, 11 Mich. 298; Allen v. Colby, 47 N.H. 
544; Jn re Griner, 16 Wis. 423; Druecker v. Salomon, 21 Wis. 621. 
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quish the power. There is no alternative. . . . The 
power is given fully, completely, unconditionally. It is not a 
power to raise armies if State authorities consent; nor if the 
men to compose the armies are entirely willing; but it is 
a power to raise and support armies given to Congress by the 
Constitution without an ‘if.’ . . . The principle of the 
draft, which simply is involuntary or enforced service, is not 
new. It has been practised in all ages of the world. It was 
well known to the framers of our Constitution as one of the 
modes of raising armies, at the time they placed in that instru- 
ment the provision that ‘the Congress shall have power to 
raise and support armies.’ . . . Wherein is the peculiar 
hardship now? Shall we shrink from the necessary means to 
maintain our free government, which our grandfathers 
employed to establish it and our own fathers have already 
employed once to maintain it? Are wedegenerate? Has the 
manhood of the race run out?” * 


These are the words of Lincoln, penned in the midst of the 
Civil War, in which conscription was enforced, and his reasoning 
is conclusive. And while the question was not presented to the 
United States Supreme Court, the power of Congress was explicitly 
recognized in Tarble’s case * and in later opinions.‘ 


ConscIENTIOUS OBJECTORS. 

The constitutional authority thus vested in Congress is not lim- 
ited by any qualification arising from religious beliefs or conscien- 
tious objections. These are matters not affecting power, but 
policy. As Mr. Justice Harlan said in delivering the opinion of 
the Supreme Court in Jacobson v. Massachusetts,” one ‘‘ may be 
compelled, by force if need be, against his will and without regard 
to his personal wishes or his pecuniary interests, or even his relig- 
ious or political convictions, to take his place in the ranks of the 
army of his country, and risk the chance of being shot down in its 
defence.” It is, however, in my judgment, a sound policy on the 
part of Congress to provide for the discharge from the draft of 
conscientious objectors. Nothing, I believe, is gained for the 
country by overriding the claims of conscience in such cases ; but 
it is obviously necessary that there should be such definitions and 
restrictions as will prevent imposture and evasion by those who 
have as little conscience as they have stomach for war. 





* Lincoln’s Works, Vol. II., p. 388. 313 Wall. 397, 408. 


* Bee Jn re Grimley, 137 U.S. 147, 153; Jacobson ». Massachusetts, 197 U.S. 11, 29. 
5197 U.8., p. 29. 





THIRTEENTH AMENDMENT. 

It is now contended in some quarters that this power, which 
undoubtedly Congress had, has been restricted or abolished by 
the Thirteenth Amendment, which was adopted after the close 
of the Civil War. This amendment provides that ‘ Neither 
slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall 
exist within the United States or any place subject to their juris- 
diction.” It has been said by the United States Supreme Court 
that the plain intention ** was to abolish slavery of whatever name 
and form and all its badges and incidents; to render impossible 
any state of bondage; to make labor free by prohibiting that con- 
trol by which the personal service of one man is disposed of or 
coerced for another’s benefit, which is the essence of involuntary 
servitude.” It hits not only slavery, but peonage. But the 
language of the amendment was not new. It reproduced the his- 
toric words of the Ordinance of 1787 for the government of the 
Northwest Territory, and ils terms, construed in the light of its 
history and plain purpose, afford no basis whatever for the con- 
clusion that it interfered in the slightest degree with the power 
of Congress to raise and support armics. 

In the case of Robertson v. Baldwin,’ it was argued that the 
Thirteenth Amendment invalidated certain provisions of the 
Revised Statutes authorizing justices of the peace to issue war- 
rants for deserting seamen. In denying the claim, the Court said: 
‘* It is clear, however, that the amendment was not intended to 
introduce any novel doctrine with respect to certain descriptions 
of service which have always been treated as exceptions, such as 
military and naval enlistments.” ‘The soldier draft under Act 
of Congress is performing the duty which he owes of aiding in the 
common defence, and the constitutional amendment contemplates 
no escape from the duty to defend and preserve the United States. 


POWER OVER THE MILITIA. 

The power to * raise and support armies” should not be con- 
fused with the power given to Congress ‘* to provide for calling 
forth the Militia to execute the Laws of the Union, suppress 
Insurrections and repel Invasions ;” and ‘* to provide for organiz- 
ing, arming, and disciplining the Militia, and for governiug such 
Part of them as may be employed in the Service of the United 
States, reserving to the States respectively the Appointment of 





6 165 U.S. 275. 
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the Officers and the Authority of training the Militia according 
to the discipline prescribed by Congress.” The President is Com- 
mander-in-Chief, not only of ‘* the Army and Navy of the United 
States,” but also ‘* of the Militia of the several States, when called 
into the actual Service of the United States.” 

The Militia, within the meaning of these provisions of the Con- 
stitution, is distinct from the Army of the United States. ‘* Remem- 
ber always,” said Daniel Webster, ‘* that the great principle of 
the Constitution on that subject is that the militia is the militia 
of the States, and not of the general government; and being thus 
the militia of the States, there is no part of the Constitution 
worded with greater care, and with a more scrupulous jealousy, 
than that which grants and limits the power of Congress over it.” 

In order to execute the laws of the Union, to suppress insur- 
rection and to repel invasions, it would be necessary either to 
employ regular troops or to employ the militia. And the power 
given to Congress with respect to the militia was manifestly to 
make a large standing army unnecessary. But as the service of 
the organized militia can only be required by the National Gov- 
ernment for the limited purposes specified in the Constitution, it 
follows (as Attorney-General Wickersham advised President 
Taft’) that the organized militia, as such, cannot be employed 
for offensive warfare outside the limits of the United States. 


May senD Army ABROAD. 

This, however, is apart from the power of Congress to raise and 
support a federal army. Congress may be content with a small 
standing army in ordinary times, but Congress may create and 
equip such army as it pleases, subject to the qualification with 
respect to appropriations. It can equip an army in preparation 
for war, and of course it may furnish whatever army is required 
for the prosecution of war. The organization and service of an 
army raised by Congress are not subject to the limitations gov- 
erning its control of the militia. The power to use an army is 
co-extensive with the power to make war: and the army may be 
used wherever the war is carried on, here or elsewhere. There 
is no limitation upon the authority of Congress to create an army 
and it is for the President as Commander-in-Chief to direct the 
campaigns of that army wherever he may think they should be 
carried on. As Chief Justice Taney, speaking for the Supreme 
Court in Fleming v. Page,* said: ‘** As Commander-in-Chief, he 





729 ops. Attorney-General, 322; see Martin v. Mott, 12 Wheat. 19. *9 How. 603, 615. 
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is authorized to direct the movements of the naval and military 
forces placed by law at his command, and to employ Ahem in the 
manner he may deem most effectual to harass and conquer and 
subdue the enemy. He may invade the hostile country, and sub- 
ject it to the sovereignty and authority of the United States.” 

We employed our arms in Canada in the War of 1812; our 
troops were again sent to foreign soil in the Mexican War and in 
the war with Spain, and more recently have been employed in 
China and Mexico. There is no doubt of the constitutional 
authority to employ our forces on the battlefields of Europe in 
the war that we are now waging for the safety of the United States 
and to conquer an enduring peace that the liberties of free peoples 
throughout the world may forever be secured from the aggressions 
of unscrupulous military power. 


PoweER TO WAGE War SUCCESSFULLY. 

The power to wage war is the power to wage war successfully. 
The framers of the Constitution were under no illusions as to war. 
They had emerged from a long struggle which had taught them 
the weakness of a mere confederation, and they had no hope that 
they could hold what they had won save as they established a 
Union which could fight with the strength of one people under 
one government entrusted with the common defence. In equip- 
ping the National Government with the needed authority in war, 
they tolerated no limitations inconsistent with that object, as they 
realized that the very existence of the nation might be at stake 
and that every resource of the people must be at command. Said 
Madison in ‘* The Federalist”: ‘* Security against foreign danger 
is one of the primitive objects of civil society. It is an avowed 
and essential object of the American Union. The powers requisite 
for attaining it must be effectually confided to the federal coun- 
cils.”® And Hamilton said: ‘*The idea of restraining the legis- 
lative authority, in the means of providing for the national 
defence, is oue of those refinements which owe their origin to a zeal 
for liberty more ardent than enlightened.”’"” He again empha- 
sizes the same idea in these words: ‘* The circumstances that 
endanger the safety of nations are infinite, and for this reason no 
constitutional shackles can wisely be imposed on the power to 
which the care of it is committed. ‘This power ought to be 
co-extensive with all the possible combinations of such circum- 
stances; and ought to be under the direction of the same councils 
which are appointed to preside over the common defence.” " 


° Federalist, No. XLI. 10 Jd., No. XXVI. 11 Jd., No. XXII. 
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It was in this view that plenary power was given to Congress 
to wage war and to raise armies. It is also in the light of this 
conception of national exigencies that we must read subdivision 
18 of Section 8 of Article I of the Constitution (following the 
enumeration of powers), which gives Congress the authority ‘* to 
make all laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers, and all other Powers vested 
by this Constitution in the Government of the United States, or 
in any Department or Officer thereof.” It must also be remem- 
bered that it is of the essence of national power that where it 
exists it dominates. There is'no room in our scheme of govern- 
ment for the assertion of state power in hostility to tle authorized 
exercise of federal power. The power of the National Government 
to carry on war is explicit and supreme, and the authority thus 
resides in Congress to make all laws which are needed for that 
purpose ; that is, to Congress in the event of war is confided the 
power to enact whatever legislation is necessary to prosecute the 
war with vigor and success, and this power is to be exercised 
without impairment of the authority committed to the President 
as Commander-in-Chief to direct military operations. 


POWER OF THE PRESIDENT. 


Each of these powers, that of Congress and of the Presideut, 
is the subject of a distinct grant, each is the complement of the 
other, and together they furnish the adequate equipment of 
authority for war. There is no more impressive spectacle than 
that of the President of the Republic in time of war, when in 
addition to the other great powers of his office, he acts in supreme 
command of the armed forces of the nation and conducts its 
military campaigns. It was under this power that President 
Lincoln defended the proclamation of emancipation. It related 
to those held as slaves in the States in rebellion, and he regarded 
it, as it recited, as a necessary act of war within his authority as 
Commander-in-Chief. He thus expressed this point of view: 
‘*You say it is unconstitutional. I think differently. I think 
the Constitution invests its Commander-in-Chief with the law of 
war in time of war. The most that can be said —if so much — 
is that slaves are property. Is there — has there ever been — any 
question that by the law of war, property, both of enemies and 
friends, may be taken when needed? And is it not needed when- 
ever taking it helps us, or hurts the enemy? Armies, the world 
over, destroy enemies’ property when they cannot use it; and 
even destroy their own to keep it from the enemy.” '* 





12 Lincoln’s Works, Vol. II., p. 397. 
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It is also to be observed that the power exercised by the Presi- 
dent in time of war is greatly augmented, outside of his functions 
as Commander-in-Chief, through legislation of Congress increas- 
ing his administrative authority. War demands the highest 
degree of efficient organization, and Congress in the nature of 
things cannot prescribe many important details as it legislates 
for the purpose of meeting the exigencies of war. Never is 
adaptation of legislation to practical ends so urgently required, 
and hence Congress naturally in very large measure confers upon 
the President the authority to ascertain and determine various 
states of fact to which legislative measures are addressed. 
Further, a wide range of provisions relating to the organization 
and government of the army and navy which Congress might 
enact if it saw fit, it authorizes the President to prescribe. The 
principles governing the delegation of legislative power are clear, 
and while they are of the utmost importance when properly 
applied, they are not such as to make the appropriate exercise of 
legislative power impracticable. ‘* The Legislature cannot dele- 
gate its power to make a law; but it can make a law to delegate a 
power to determine some fact or state of things upon which the 
law makes, or intends to make, its own action depend. To deny 
this would be to stop the wheels of government. There are many 
things upon which wise and useful legislation must depend which 
cannot be known to the law-making power, and, must, therefore, 
be a subject of inquiry and determination outside of the halls of 
legislation.” * Congress cannot be permitted to abandon to others 
its proper legislative functions; but in time of war when legisla- 
tion must be adapted to many situations of the utmost complexity, 
which must be dealt with effectively and promptly, there is 
special need for flexibility and for every resource of practicality ; 
and, of course, whether the limits of permissible delegation are in 
any case overstepped always remains a judicial question. We 
thus not only find these great war powers conferred upon the Con- 
gress and the President, respectively, but also a vast increase of 
administrative authority through legislative action springing from 
the necessities of war. 


OTHER PROVISIONS OF THE CONSTITUTION — TAxING POWER. 


The question remains: What may be deemed to be tlhe force 
and effect in time of war of the restrictive provisions contained 
in the Constitution with respect to the exercise of federal 





18 See Field rv. Clark, 143 U.S. 649, 694, 
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authority? It is manifest, at once, that the great organs of the 
National Government retain and perform their functions as the 
Constitution prescribes. Senators and Representatives are quali- 
fied and chosen as provided in the Constitution and the legislative 
power vested in the Congress must be exercised in the required 
manner. ‘The President is still the constitutional Executive, 
elected in the manner provided and subject to the restraints 
imposed upon his office. The judicial power of the United States 
continues to be vested in one Supreme Court and such inferior 
courts as Congress has ordained. Again, apart from the provi- 
sions fixing the framework of the Government, there are limita- 
tions, which by reason of their express terms or by necessary 
implication must be regarded as applicable as well in war as in 
peace. Thus one of the expressed objects of the power granted 
to Congress ‘to lay and collect Taxes, Duties, Imposts, and 
Excises ” is to ** provide for the common defence,” and it cannot 
be doubted that taxes laid for this purpose, that is, to support 
the army and navy and to provide the means for military opera- 
tions, must be laid subject to the constitutional restrictions. 
That is, all duties, imposts, and excises must be uniform through- 
out the United States, and direct taxes must be apportioned 
among the States according to population. And by the Sixteenth 
Amendment providing that income taxes, from whatever source 


derived, may be laid without apportionment among the States, 
these taxes fall into the great class of excise, duties, and imposts 
and are alike subject to the rule requiring geographical uniformity, 
a requirement operative in war as well as in peace. 


TREASON. 


The provisions as totreason are also clearly applicable in war: 
‘* Treason against the United States, shall consist only in levying 
War against them, or, in adhering to their Enemies, giving them 
Aid and Comfort ;” and ** The Congress shall have power to 
declare the Punishment of Treason, but no Attainder of Treason 
shall work Corruption of Blood, or Forfeiture except during the 
Life of the Person attainted.” 


FIFTH AND SIxTH AMENDMENTS. 


But what shall be said of the efficacy in time of war of the great 
guarantees of personal and property rights? It would be impossi- 
ble on this occasion to discuss comprehensively this important sub- 
ject, or even to refer to all these guarantees, but we may briefly 
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touch upon the question in its relation to the Fifth and Sixth 
Amendments, viz. : 


*¢ No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a 
Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of War 
or public danger; nor shall any person be subject for the 
same offense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty or property, without 
due process of law; nor shall private property be taken for 
public use, without just compensation. 

‘* In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been com- 
mitted, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him ; 
to have compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his defence.” 


Clearly, these amendments, normally and perfectly adapted to 


conditions of peace, do not have the same complete and universal 
application in time of war. Thus, the Fifth Amendment normally 
gives its protection to ‘‘any person.” But, in war, this must yield 
to the undoubted national power to capture and confiscate the 
property of enemies. This was distinctly ruled by the Supreme 
Court in Miller v. United States," a proceeding brought under the 
Confiscation Acts of 1861 and 1862 to confiscate shares of stock 
owned by Miller, a Virginian, in a Michigan corporation. The 
Court said : 


‘“¢ Tf the act of 1861, and the fifth, sixth, and seventh sec- 
tions of the act of July 17, 1862, were municipal regulations 
only, there would be force in the objection that Congress has 
disregarded the restrictions of the fifth and sixth amendments 
of the Constitution. . . . if, on the contrary, they are an 
exercise of the war powers of the government, it is clear that 
they are not affected by the restrictions imposed by the fifth 
and sixth amendments. This we understand to have been 





1411 Wall. 268, 304, 305. 
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conceded in the argument. The question, therefore, is, 
whether the action of Congress was a legitimate exercise of 
the war power. The Constitution confers upon Congress 
expressly power to declare war, grant letters of marque and 
reprisal, and make rules respecting captures on land and 
water. Upon the exercise of these powers no restrictions are 
imposed. Of course the power to declare war involves the 
power to prosecute it by all means and in any manner in 
which war may be legitimately prosecuted. It therefore 
includes the right to seize and confiscate all property of an 
enemy and to dispose of it at the will of the captor. This 
is and always has been an undoubted belligerent right.” 


MartTiaL Law. 


Again, in the place where actual military operations are being 
conducted, the ordinary rights of citizens must yield to paramount 
military necessity. This was conceded in Milligan’s case,'* where 
it was said in the prevailing opinion : 


‘¢ If, in foreign invasion or civil war, the courts are actually 
closed, and it is impossible to administer criminal justice 
according to law, then, on the theatre of actual military opera- 
tions, where war really prevails, there is a necessity to fur- 
nish a substitute for the civil authority, thus overthrown, to 
preserve the safety of the army and society; and as no power 
is left but the military, it is allowed to govern by martial rule 
until the laws can have their free course.”’ 


A different question, however, is presented with respect to the 
rights of citizens, and others not enemies, in places which are 
outside the actual theatre of war. It was upon the question of the 
power of Congress to provide for the trial of citizens by military 
commission in such places that the justices sharply divided in 
the noted case of Milligan.'® He was a citizen of Indiana, who 
had been tried by a military commission at Indianapolis, on a 
charge of aiding the enemy and conspiring against the govern- 
ment, and had been sentenced to be hung. He was not a resident 
of one of the rebellious States, nor a prisoner of war, and he had 
not been in the military or naval service. The court was unani- 
mous in the opinion that under the terms of the Act of Congress 





15 4 Wall. 2, 127. 6 4 Wall. 2, 
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creating the commission it had no jurisdiction. But the majority 
of the Court went further and declared that Congress was without 
power to provide for the trial of citizens by military commissions, 
save in the locality of actual war and when there was no access 
to the courts. Maintaining with eloquent emphasis the guaran- 
tees of freedom contained in the Fifth and Sixth Amendments, 
the majority of the Court asserted that ** Martial law cannot arise 
from a threatened invasion. The necessity must be actual and 
present; the invasion real, such as effectually closes tlhe courts and 
deposes the civil administration. . . . Martial rule can never 
exist where the courts are open, and in the proper and unob- 
structed exercise of their jurisdiction. It is also confined to the 
locality of actual war.” 

The minority of four Justices, led by Chief Justice Chase, 
while agreeing that there was no jurisdiction in Milligan’s case 
under the Act of Congress, strongly insisted that Congress in 
time of war had the power to provide for the punishment of 
citizens, charged with conspiracy against the United States, by 
military tribunals, if it was deemed necessary for the public 
safety. Deducing this view from the war powers conferred by 
the Constitution, the Chief Justice said: 


‘* Where peace exists the laws of peace must prevail. 


What we do maintain is, that when the nation is involved in 
war, and some portions of the country are invaded, and all 
are exposed to invasion, it is within the power of Congress to 
determine to what states or districts such great and imminent 
public danger exists as justifies the authorization of military 
tribunals for the trial of crimes and offenses against the dis- 
cipline or security of the army or against the public safety. 
. + « The fact that the Federal courts were open was 
regarded by Congress as a sufficient reason for not exercising 
the power; but that fact could not deprive Congress of the 
right to exercise it. Those courts might be open and undis- 
turbed in the execution of their functions, aud yet wholly 
incompetent to avoid threatened danger, or to punish, with 
adequate promptitude and certainty the guilty conspirators. 

- « In times of rebellion and civil war it may often 
happen, indeed, that judges and marshals will be in active 
sympathy with the rebels, and courts their most efficient 
allies. . . . It was for Congress to determine the ques- 
tion of expediency.” 
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Professor Willoughby, in a careful review of the Milligan case,” 
regards the doctrine of the majority as essentially sound, that the 
necessity justifying martial law may not be created by legislative 
fiat. But he suggests that the majority went too far in the abso- 
lute declaration that martial law cannot arise from ‘a threatened 
invasion,” and that the mere fact that the courts are open, regard- 
less of all other conditions, is a conclusive test. ‘* The better 
doctrine,” says Willoughby, ‘* is not for the courts to attempt to 
determine in advance with respect.to any one element what does, 
what does not, create a necessity for martial law, but, as in all 
other cases of the exercise of official authority, to test the legality 
of an act by its special circumstances.” 

Certainly, the test should not be a mere physical one, nor 
should substance be sacrificed to form. The majority recognized 
** a necessity to furnish a substitute for the civil authority,” when 
overthrown, in order ‘* to preserve the safety of the army and 
society.” If this necessity actually exists it cannot be doubted 
that the power of the nation is adequate to meet it, but the rights 
of the citizen may not be impaired by an arbitrary legislative 
declaration. Outside the actual theatre of war, and if, in a true 
sense, the administration of justice remains unobstructed, the 
right of the citizen to normal judicial procedure is secure. 


Citizen’s Ricuts oF Property. 

Further, with respect to the citizen’s rights of property, a dis- 
tinction may be taken between the unavoidable deprivations which 
take place where the conflict rages, and those takings, although 
for military purposes, which are deliberate appropriations for 
which compensation must be made. As was said by the Supreme 
Court in United States v. Russell :'* 


‘* Private property, the Constitution provides, shall not be 
taken for public use without just compensation. . . . 
Extraordinary and unforeseen occasions arise, however, 
beyond all doubt, in cases of extreme necessity in time of 
war or of immediate and impending public danger, in which 
private property may be impressed into the public service, or 
may be seized or appropriated to the public use, or may even 
be destroyed without the consent of the owner. . . . 
Where such an extraordinary and unforeseen emergency 
occurs in the public service in time of war no doubt is enter- 


17 2 Willoughby on the Constitution, p. 1251. 1813 Wall. 623, 627, 623. 
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tained that the power of the government is ample to supply 
for the moment the public wants in that way to the extent 
of the immediate public exigency, but the public danger 
must be immediate, imminent, and impending, and the emer- 
gency in the public service must be extreme and imperative, 
and such as will not admit of delay or a resort to any other 
source of supply. . . . Such a justification may be 
shown, and when shown the rule is well settled that the 
officer taking private property for such a purpose, if the 
emergency is fully proved, is not a trespasser, and that 
the government is bound to make full compensation to the 
owner.” 


REASONABLE REGULATIONS TO INSURE SuCCESs IN WAR. 


Distinct from such requisitions from individuals is the neces- 
sary regulation of the use of property to secure the successful 
prosecution of the war. We are witnessing a new phase of the 
exercise of war powers. But the applicable principle to deter- 
mine the validity of such action is not new. Even in times of 
peace we are familiar with the principle of regulation which 
extends to callings ‘‘ affected with a public interest.” The 
Supreme Court, after reviewing the decisions, recently said : 


‘* They demonstrate that a business, by circumstances and 
its nature, may rise from private to be a public concern and 
be subject, in consequence, to governmental regulation. 
And they demonstrate . . . that the attempts made to 
place the right of public regulation in the cases in which it 
has been exerted, and of which we have given examples, 
upon the ground of special privilege conferred by the public 
on those affected cannot be supported. ‘The underlying 
principle is that business of certain kinds holds such a pecu- 
liar relation to the public interests that there is superinduced 
upon it the right of public regulation.’ ” ” 


The extraordinary circumstances of war may bring particular 
business and enterprises clearly into the category of those which 
are affected with a public interest and which demand immediate 
and thorough-going public regulation. The production and dis- 
tribution of foodstuffs, articles of prime necessity, those which 
have direct relation to military taney, those which are abso- 


19 German Alliance Insurance Co. r. Seno, 233 U.S. 389, 411. 
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lutely required for the support of the people during the stress of 
conflict, are plainly of this sort. Reasonable reguiations to safe- 
guard the resources upon which we depend for military success 
must be regarded as being within the powers confided to Congress 
to enable it to prosecute a successful war. 

In the words of the Supreme Court: ‘‘It is also settled 
beyond dispute that the Constitution is not self-destructive. In 
other words, that the power which it confers on the one hand it 
does not immediately take away on the other. . 2% This 
was said in relation to the taxing power. Having been granted in 
express terms, the Court held it had not been taken away by the 
due process clause of the Fifth Amendment. As the Supreme 
Court put it in another case: ** The Constitution does not conflict 
with itself by conferring upon the one hand a taxing power and 
taking the same power away on the other by the limitations of the 
due process clause.” ” 

Similarly, it may be said that the power has been expressly 
given to Congress to prosecute war, and to pass all laws which 
shall be necessary and proper for carrying that power into execu- 
tion. ‘That power explicitly conferred and absolutely essential 
to the safety of the nation is not destroyed or impaired by any 
later provision of the Constitution or by any one of the amend- 
ments. ‘These may all be construed so as to avoid making the Con- 
stitution self-destructive, so as to preserve the rights of the citizen 
from unwarrantable attack, while assuring. beyond all hazard the 
common defence and the perpetuity of our liberties. These rest 
upon the preservation of the nation. 

It has been said that the Constitution marches. That is, there 
are constantly new applications of unchanged powers, and it is 
ascertained that in novel and complex situations, the old grants 
contain, in their general words and true significance, needed and 
adequate authority. So, also, we have a fighting Constitution. 
We cannot at this time fail to appreciate the wisdom of the 
fathers, as under this charter, one hundred and thirty years old — 
the Constitution of Washington — the people of the United States 
figlit with the power of unity, as we fight for the freedom of our 
children and that hereafter the sword of autocrats may never 
threaten the world. 

® Billings vo. United States, 252 U.S. 261, 282. 
21 Brushaber ov. United States, 240 U.8. 1, 24. 





PROBATION AS AN ORTHODOX COMMON LAW PRAC- 
TICE IN MASSACHUSETTS PRIOR TO THE STAT- 
UTORY SYSTEM. 

The recent pardoning by the President of the United States of 
5,000 convicted persons in different parts of the country may have 
caused some surprise. Most men who noticed the fact probably 
were not aware that this rather wholesale exercise of pardoning 
power was the result of an express suggestion in a recent opinion 
of the Supreme Court of the United States, written by Chief Jus- 
tice White, in which the varying practice as to probation in the 
different Federal Courts of the country was tested. 

The case referred to was entitled, **‘ Ex parte United States Peti- 
tioner” for a writ of mandamus to Judge Killits of the Federal 
District Court for northern Ohio. ‘The Court unanimously decided 
that all probationary powers which have been exercised by Federal 
judges during the past fifty or sixty years without specific direc- 
tions in acts of Congress were mistaken and illegal; but, in view 
of the fact that the Court knew that there were several thousands 
of convicted persons who were out on probation by the acts of 
Federal judges in different parts of the country, and had been liv- 
ing reputable lives, the Court suggested that, so far as any injus- 
tice to them was concerned, ‘* a complete remedy may be afforded 
by the exertion of the pardoning power,” and ** that the exceptional 
conditions . . . require that we exercise that reasonable dis- 
cretion with which we are vested to temporarily suspend the issue 
of the writ (of mandamus), so as to afford ample time for execu- 
tive clemency, or such other action as may be required to meet the 
situation ” 

Accordingly, the issue of the writ of mandamus, directing 
Judge Killits to revoke an order suspending execution of a sentence 
in the case before the Court, was suspended until the end of the 
October term, and during this period such persons as were recom- 
mended by the Department of Justice all over the country, whose 
position was seriously affected by the decision, were pardoned by 
the president. 

While the case arose in Ohio where the practice in the Federal 
Court had been to impose sentence and then suspend its operation, 
yet the argument in the opinion dealt with the practice in the First 
Circuit of ‘* placing on file,” or placing on probation after verdict, 
but befure sentence, and the opinion closes an interesting chapter 
in the history of criminal administration in Massachusetts. 
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During the argument of this case R. W. Hale, Esq., and the 
writer were requested by one of the federal judges of the First 
Circuit to prepare and file a brief, as amici curi@, in support of 
the practice, as it had been followed in this circuit for at least 
sixty years, and in the state courts for a much longer time, as part 
of the judicial function without express statutory authority. 

It was in the course of the preparation of that brief that parts 
of this article were compiled, and it may be interesting and, per- 
haps, useful, in some way or another, to the members of the bar 
to have the Massachusetts story told and preserved in convenient 
and available form. 

What was the practice prior to the statutes and where did it 
come from? Perhaps it is best to begin with the statement of 
facts as to the federal practice in the District Court of Massachu- 
setts, which was submitted to the Supreme Court of the United 
States in the Killits case, as this practice grew out of, and was 
similar to, the state practice, and was said to be illegal for the 
Federal Courts in December, 1916. 


Tue Practice IN THE First CircUIT WHICH WAS HELD ILLEGAL. 


The description of the practice from the brief referred to was 
as follows: 


‘*In this Court cases often occur in which the judge 
believes that neither an immediate prison sentence nor an 
immediate fine — which often amounts to a short prison 
sentence — is in the best interest of the United States. In 
these cases a plea or verdict of guilty is taken and recorded, 
but no entry is made accepting or adopting that plea or ver- 
dict in any way, and the case is continued without any judg- 
ment; that is to say, without sentence. The case being 
continued, the defendant is admitted to bail. In suitable 
cases he is required to furnish sureties, but generally the bail 
are not persons whose pecuniary responsibility is important. 
They are chosen for their fitness to have that custody of the 
offender which common-law bail always have, and they are 
chosen as persons who are likely to be able, in consequence 
of such custody or supervision, to give intell:gent information 
about the offender. It is hoped that their influence will 
cause some amelioration of his behavior. 

** Until the actual sentence the Court never makes any final 
decision as to whether it will sentence at all; and if so, as to 
whether the punishment shall be fine or imprisonment, mini- 
mum ormaximum. .. . 
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‘‘ The Assistant United States Attorneys for the District, 
and other persons connected with prosecutions, have been 
generous in giving their time in such cases. Helpful reports 
are secured from them. Voluntary service is also received 
from the probation officers of the Superior Court for Suffolk 
County, Massachusetts, and from other people with similar 
training. There have been cases of unusually young defend- 
ants, and, in these, persons connected with the Juvenile Court 
of the City of Boston have also freely given important and 
voluntary service. In every case which arose before the 
present case began, the proceedings have had the assent of 
the United States Attorney. 

** This has been the practice of the United States District 
Judge and his predecessors in office for at least sixty years ; 
and, until the present discussion, no question has ever been 
raised as to its legality. In the case of United States v. 
Margaret Mulhall, on June 2, 1914, the United States Attorney 
for the District stated in open court that the Attorney General 
of the United States requested the exercise of the power to 
suspend judgment and sentence. 

‘¢ The only doubt which has been expressed in Massachu- 
setts has been upon the question of whether there was a right 
to continue a case for sentence if the District Attorney should 
move that sentence be imposed. This doubt was expressed 
upon the question of what was the common law of the sub- 
ject; that is to say, the law common to both state and Fed- 
eral Courts. As will appear by a later citation, the doubt 
has been resolved in the state criminal trial court, and it is 
the established practice of the state, independent of statute, 
that the District Attorney is not entitled to insist upon 
sentence.* But as the United States Attorney for the Massa- 
chusetts District has usually been content with the views of 
the trial judges upon the question of the time and amount of 
punishment, the question has not arisen in the Federal Courts. 
The practice has rather indicated that the United States 
Attorney considered it to be a duty of his office not to move 
for sentence if he thought that the imposition of sentence was 





* The Massachusetts Superior Court case, referred to in the statement of facts above, is 
Commonwealth ov. Macey, a prosecution for statutory rape, tried to a jury in the Superior 
Court for bristol County, Massachusetts. The defendant was convicted by the jury, and the 
Assistant District Attorney for the District moved for sentence, ana insixt:d upon his motion. 
Counsel for the offender opposed this upon the ground that it would be unjust to sentence 
the defendant at all, having in mind the facts of the particular case. Mr. Justice Bell, of the 
Massachusetts Superior Court, denied the motion and ordered the case continued. No 
sentence has ever been imposed upon Macey. 
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not in the true interest of the United States” (pp. 3-5 of 
Brief). 


Tue Penpinc FepERAL PROBATION ACT. 


As a practical matter the result of the unanimous decision of 
the United States Supreme Court, holding all such Federal proba- 
tion practice illegal until specifically authorized by Congress, may 
be wise in view of the great difference of opinion which had 
existed in different state courts of the country and in different 
Federal jurisdictions as to the legality of the practice. It proba- 
bly will not interrupt for any great length of time the development 
of probation in the Federal Courts, for the indications are that 
Congress will soon grant the power to these courts. In February, 
1917, shortly after the decision in the Killits case, the last Con- 
gress passed a probation act granting the power to the courts, but 
it was passed late in the session, the president did not sign it, and 
it was not laid before the president for a sufficient period before 
the end of the last Congress, so that it did not become a law with- 
out his signature. It is to be presumed, however, that such an 
act will be passed when the war allows Congress time to think 
about such matters. 


THe MassacuusEtts STORY AND ITS JURISTIC SIGNIFICANCE. 


** Massachusetts has been called the *‘ home of probation.’ . 
The practice antedates the statutes. . . . The statutes have 
indeed been chiefly the record of an accomplished idea.” — Mass. 
Probation Manual. 

In the Sixth Annual Report of the Massachusetts Commission 
on Probation (1914), at page 17, the system is described : 


‘¢ The probation service deals with human material that has 
not been stamped as criminal. It undertakes to build out of 
this a respect for law and correct personal conduct before the 
difficulty of that task has been heightened by penal experi- 
ence.” 


The particular reason for recording the Massachusetts story, 
aside from purely historical interest, is to avoid any inference 
from the opinion in the Killits case that the Supreme Court of the 
United States intended to draw a line between the recognition of 
the judicial development of principles in their application to 
administrative problems in civil causes and similar development of 
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principles in their application to criminal administration. It is 
common knowledge that equity jurisdiction developed, not by leg- 
islation, but through the application of principles by courts in 
providing a more flexible system of remedies as life became more 
complex, in order to alleviate the strictness of the common law 
rules which, unless so alleviated, would have resulted in much 
injustice. It is also common knowledge that not only were these 
equitable principles applied in the chancery courts, but that many 
of them found their way into the structure of the common law 
system through the gradual recognition by common: law courts of 
some of these principles which found expression through the 
development of remedies, as most law ultimately finds expression, 
in the varied growth of the action of assumpsit, in the introduc- 
tion of equitable defenses, and otherwise. 

Now let us turn to the history of criminal administration and see 
what happened. Prior to the aduption of the American Constitu- 
tion there were various methods by which in some cases the strict 
legal punishment of crime was alleviated, at times when theft was 
punished by death — the bloody period of criminal administration 
which stirred the soul of Samuel Romilly. These methods were 
first, in some of the capital crimes, the exemption from pupn- 
ishment, which was decribed as ‘‘ benefit of clergy.” This exemp- 
tion, which originated in the claims of ecclesiastics to be exempt 
from criminal process before the secular courts, was subsequently 
extended by various English statutes to include also peers, who 
were presumed to be able to read, and to commoners who could 
establish themselves as ‘* clerks” by proving that they could read. 
(See 4 Blackstone, Chap. 28.) 

It did not operate even-handedly for all classes of men, as indi- 
cated by the foregoing statement, but it made the world somewhat 
less bloody for the following reasons, as stated by Bishop in the 
eighth edition of his **‘ Criminal Law,” Sect. 936, page 565: 


*¢ Since felonies comprehend a large part of the crimes, the 
uniform infliction of death would be too bloody. ‘To which 
evil the wisdom of our forefathers found a remedy in the 
plea of clergy or benefitof clergy. . . . A word explana- 
tory of this . . . by way of memento of departed piety, 
humanity and genius will not be inappropriate.” 

**Sect. 938. In this country (America), the benefit of 
clergy is ordinarily acknowledged as belonying to our common 
law.” 
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And so also in Foster’s ‘‘ Crown Law” (second edition, 1791) 
appears the following passage : 


‘* But light and sound sense have at length, though by very 
slow degrees, made their way to us; we now consider the 
benefit of clergy, or rather the benefit of the statute, as a 
relaxation of the rigour of the law, a condescension to the 
infirmities of the human frame; and therefore in the case of 
all clergyable felonies we now measure the degree of punish- 
ment by the real enormity of the offense; not as the igno- 
rance and superstition of former times suggested by a 
senseless dream of sacred persons or sacred functions.” 


For an account of the history of ‘* benefit of clergy” from a 
different angle, see Bentham, *‘ Principles of the Penal Law,” 
Part II., Book V., Chap. IV., Bentham’s works, Bourings ed., 
Vol. I., 505. 

As an instance of the practical discretion in regard to the miti- 
gation of punishment exercised by the courts in the seventeenth 
century and the bishop’s clerks who performed the function of the 
modern probation officer in advising the Court as to the right of 
prisoners to claim the benefit of clergy, the following passage, 
printed as ** Note L,” at page 103 in the third edition of Romilly’s 
speech of i810, hereinafter referred to, is illuminating : 


‘¢ Before the reign of Queen Anne, when the benefit of 
clergy was allowed to such only as could read, and when con- 
sequently the ignorant were doomed to die for offences for 
which a slight punishment only was inflicted on those who 
had received some education, and who were therefore less 
excusable, the gross absurdity and injustice of the law was in 
a considerable degree corrected by the falsehood of the clerk 
who was to report of the convict’s learning, and by the con- 
nivance of the court. But this connivance was not univer- 
sal, the judge exercised his discretion whether to connive or 
not. In common cases he received the false certificate 
without inquiry, but where he thought that he discerned circum- 
stances of aggravation, he scrutinized strictly into the prison- 
er’s ability to read. Such at least was the practice of Lord 
Chief Justice Kelyng, as he himself informs us, * At the Lent 
Assizes at Winchester, 18 Car. 2, the clerk,’ he says, 
‘appointed by the bishop to give clergy to the prisoners, being 
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to give it to an old thief; I directed him to deal clearly with 
me, and not to say legit in case he could not read; and there- 
upon he delivered the book to him, and I perceived the 
prisoner never looked upon the book at all, and yet the Bish- 
op’s clerk, upon the demand of /egit or non legit, answered 
legit ; and thereupon I wisbed him to consider, and told him 
I doubted he was mistaken, and bid the clerk of the assizes 
ask him again, legit or non legit, and he answered again some- 
thing angrily, /egit: then I bid the clerk of the assizes not to 
record it: and I told the parson he was not the judge whether 
he read or no, but a ministerial officer to make a true report 
to the court. And so I caused the prisoner to be brought 
near and delivered him the book, and then the prisoner con- 
fessed he could not read; whereupon I told the parson he had 
reproached his function, and unpreached more that day than 
he could preach up again in many days; and because it was 
his personal offence and misdemeanor, I fined him five ‘marks’ 
(Kel. Rep. 51). Instances of this kind afforded no just 
cause of complaint. The convict it is true suffered the greater 
punishment for his offence because his parents had neglected 
his education, but such was the law, and though the judge in his 
discretion connived at a departure from it in nineteen cases 
out of twenty, he could hardly be said to deserve censure 
when in the twentieth he only took care that the law should 
not be evaded.” (Romilly’s ‘* Observations on the Criminal 
Law of England,” etc., third edition, pp. 103, 104.) 


The British soldiers who were convicted after the Boston 
Massacre escaped the penalty by claiming the benefit of clergy. 

This appears on page 120 of the pamphlet report of ** The Trial 
of the British Soldiers of the 29th Regiment of Foot For the 
Murder of Crispus Attucks et al on Monday evening March 5, 
1770, printed and published by Belcher and Armstrong, No. 70 
State St. 1807,” as follows: 


“ VERDICT 


(Six found not guilty) 


‘* Matthew Kilroy and Hugh Montgomery, not guilty of 
murder but guilty of manslaughter. . . . Kilroy and 
Montgomery prayed the Benefit of Clergy which was allowed 
them, and thereupon they were each of them burnt in the 
hand in open court, and discharged.” 
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Emory Washburn, writing in 1840, in his ‘* Judicial History of 
Massachusetts,” says (at p. 194): 


‘Ip criminal matters . . . the common law was in a 
great measure retained, even to the benefit of clergy. The 
last instance of this, that I have discovered, was the case of 
James Bell in March, 1773. He was convicted of man- 
slaughter in the Superior Court in Boston, where he pleaded 
the benefit of clergy and was accordingly burned in the hand 
and discharged.” 

‘* Many other instances might be cited where prisoners 
were admitted to the benefit of clergy. Thus in 1770, 
George White and Patrick Freeman having been convicted of 
burglary were burnt in the hand, having claimed the benefit 
of clergy.” * 


After the adoption of the constitution, however, the uneven 
application of the law of benefit of clergy resulted in its abolition 
in Massachusetts by the following statute : 


1784 — CHAPTER 56. 
(January Session, Ch. 23.) 
Chap. 56. AN ACT For TAKING AWAY THE BENEFIT OF CLERGY IN 
ALL CASES WHATSOEVER, AND DIRECTING ADEQUATE PUNISHMENT 
FOR THE CRIMES WHERE THE SAME USED TO BE ALLOWED. 
Preamble. Whereas, the plea of benefit of clergy, though it was 
originally founded in superstition and injustice, yet by long 
usage and the humanity of criminal law, is so interwoven 
with it as to become very essential in its present system: 
but forasmuch as the operation of it consists only in the 
mitigation of the punishment for those crimes where it is 
allowed, which in most cases operates very inadequately 
and disproportionately, and for which more adequate 
remedy may be provided : 

Be it therefore enacted by the Senate and House of Repre- 
sentatives, in General Court assembled, and by the authority 
of the same, That from and after the publication of this law, 
the plea of benefit of clergy shall not be used or allowed 
any cause whatsoever, unless in the prosecution for crimes 
committed before the passing of this act, for which the said 
plea of benefit of Mf clergy would have then been allowed. 


* An ieeution passage in Dane's sntignt, eaten 193, article 40, quotes from 
the Act of Congress of April <0, 1790, as follows: ‘‘ That the Benefit of Clergy shall not be 
used or allowed upon conviction of any crime, fur which, by any statute of the United 
States, punishment is, or shall be, declared to be death.” 
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Aind be it further enacted by the authority aforesaid, That if 
any person shall be convicted of any crime wherein by law 
the plea of benefit of clergy was heretofore allowed, and for 
which, without such benefit of clergy, be must have been 
adjudged to suffer the pains of death, such person shall be set 
upon the gallows for the space of one hour, with a rope about 
his neck, and the other end cast over the gallows, pay a fine, 
not exceeding five hundred pounds, be whipped, not exceeding 
thirty-nine stripes, and be bound to the good behaviour, or 
suffer one or more of the above punishments, according to the 
aggravation of the offence; and so often as he shall be con- 
victed of the same crime, shall suffer the punishments above 
mentioned, or any one or more of them, unless some other 
punishment shall be, or may have been by the laws of this 
Commonwealth assigned for such crime, in which case the 
offender shall suffer as by such law is or shall be directed. 

March 11, 1785. 
See Revised Statutes of 1836, c. 133, § 15. 


A second method of alleviating strict punishment was in lesser 
crimes by the process of holding to security for good behavior or 


‘*good abearance.” This jurisdiction was described in early 
American cases as follows: - 


In Com. v. Duane, 1 Binney, 98, note, Tilghman, C.J., said: 


‘** Surety for good behavior may be considered in two points 
of view. It is either required after conviction of some 
indictable offense, in which case it forms part of the judg- 
ment of the Court, and is founded on a power incident to 
courts of record by the common law, or it is demanded by 
judges or justices of the peace out of court, before the trial 
st in pursuance of authority derived from a Statute 
made in the 34th year of Edward 3.” 


The report of this case in ‘** Hall’s American Law Journal and 
Miscellaneous Repertory,” 168, must have given it wide currency. 
Hall’s was the first American law journal, and this the second 
bumber. 


In Estes v. State, 2 Humphreys (Tenn.), 496, 498, it is said: 
‘* Binding to the good behavior was a discretionary judg- 
ment, at the common law, after a conviction for a gross 


misdemeanor, before the passage of the statute of 34 
Edward 3,” 


and it was held that that was the early law of Tennessee. 
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It was a proceeding which was well known throughout the New 
England States. For instance, Burns, Justice, in the Dover, N.H., 
abridgment by Eliphalet Ladd, of 1792 (pp. 400, 412), contains a 
reference to the following passage in Dalton’s ‘* Country Justice,” 
edition of 1746, page 288, where Dalton says: 


**] lately granted the good behavior against one for that 
he had bought Ratsbane and mingled the same with Corn and 
then wilfully and maliciously did cast the same among his 
Neighbors Fowls, whereby most of them died. . . . 
And since I have known it allowed as a good Cause by the 
Judges of Assise.” * 


The jurisdiction to grant the good behavior continued, as it 
was not confined to any class of persons and it is still part of the 
jurisdiction of Massachusetts courts. (Cf. also U.S. R.S., § 727 
and New Fed. Code, § 270.) 

In addition to the other methods of mitigating the extreme 
severity of the earlier criminal penalties, we should not forget the 
practice of subjecting the indictment to the keenest technical 
scrutiny and granting motions to quash after verdict, with the 
result of freeing the prisoner. ‘This practice of extreme strict- 
ness in dealing with criminal indictments has been the cause of 
much ridicule in modern times, but its origin was humane and was 
one of the methods by which the courts ‘‘ administered ” practical 
justice at a time when the inertia of the community was such that 
it still allowed excessive penalties to remain upon the statute 
books. ‘The necessity and the consequent practice of such strict 
requirements in criminal pleading have disappeared us the more 
humane attitude toward criminals has developed in Massachusetts. 
Accordingly, this early strictness of criminal pleading may fairly 
be added to the ** benefit of clergy,” to ‘‘ good behavior,” and to 
suspension of sentence, combined with a judicial recommendation 
of pardon as a further evidence of the central idea or principle 
which modern analysis finds to be part of the essential meaning of 
the phrase ‘* to administer justice.” 

The other indirect methods of mitigating the severity of penal- 
ties are shown in the following passage from the great speech of 
Romilly in the House of Commons on February 9, 1810, on a 
motion for leave to bring in bills to repeal the Acts of 10 and 11 
William III, 12 Ann and 24 George II, which made the crimes of 


* The same passage occurs in the folio edition of Dalton of 1691. Cf. Chitty Crim. Law, 
2d ed., Vol. I., chap. 15, 16, Rex v. Draper, and Rex v. Hart, 30 How. State trials, pp. 1129 
and 1344, and Reg. ». Dunn, 10 Ad. & El. 1026, at 1041; Queen v. Richardson, 8 Dow. Pr. 511. 
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privately stealing in a shop goods to the value of five shillings 
and of stealing in a dwelling house property of the value of forty 
shillings, capital felonies. 

‘*In how many instances such crimes have been committed, 
and the persons robbed have not proceeded so far against the 
offenders as even to have them committed to prison; how many 
of the 1,872 thus committed were discharged, because those who 
had suffered by their crimes would not appear to give evidence 
upon their trial: in how many cases the witnesses who did 
appear withheld the evidence that they could have given; and 
how numerous were the instances in which juries found a compas- 
sionate verdict, in direct contradiction to the plain facts clearly 
established before them, we do not know; but that these evils 
must all have existed to a considerable degree, no man can 
doubt.” (Romilly’s ** Observations on the Criminal Law of 
England,” etc., pp. 10, 11.) 

The next recorded step in the development of the policy of 
fitting the punishment to the crime in the light of the circumstances 
appears about 1830, in the beginning of the recorded history of 
the probation system in Massachusetts. That probation system 
appears to be simply a modern scientific application of the under- 
lying principle in the older and cruder methods already referred 
to. It was all a part of the gradual and more humane study of 
criminal administration, to which the Marquis of Beccaria had 
given so strong an impetus by his little book published in the 
middle of the eighteenth century. It is quite probable that some 
form of probation practice was followed when possible in cases 
where the circumstances warranted it, before the recorded story 
begins. 

The beginning of the recorded story in Massachusetts appears 
to be the case of Commonwealth v. Chase, Thacher’s Criminal 
Cases, page 267, which arose in the old Municipal Court of Boston 
in which Judge Peter Oxenbridge Thacher sat for twenty years 
from 1823 to 1843. As stated in the preface to the volume of his 
criminal cases published after his death, he ** was distinguished for 
his earnest study and thorough knowledge of the criminal law and 
its practical application.” 

This case is recorded in Volume XIX. of the Records of the 
old Municipal Court of Boston, at page 199. As this opinion 
by Judge Thacher is the earliest recorded judicial discussion of 
the subject of probation in its modern sense known to the writer, 
and as the volume of the ‘* Law Reporter” in which it was first 
published, and the subsequent publication of ‘* Thacher’s Criminal 





v02 


Cases” are not always within convenient reach, the entire opinion 
is here reprinted : 


MAY TERY, 1831. 
CoMMONWEALTH t. JERUSHA CHASE. 


The defendant was indicted at the January term of the court, 1830, for 
stealing from a dwelling house, and upon her arraignment, pleaded guilty. 
The prosecuting officer did not move for sentence, and the indictment was 
laid on file, the defendant entering into recognizance with sureties to appear 
before the court when sent for. At the present term of the court, the 
defendant was indicted for a larceny, and upon her trial, was acquitted. The 
county attorney then moved for sentence upon the first mentioned indict- 
ment. 

S. D. Parker, for the defendant, contended, 1. That the proceedings in 
the court at the January term were full and complete; and that they 
amounted toa sentence. 2. That the matter having been acted upon and 
finished, could not be brought forward per saltum, but should have been 
continued from term to term. 

Austin, for the commonwealth. 

Tuacuer, J. The indictment against Jerusha Chase was found at the 
January term of this court, 1830. She pleaded guilty to the same, and 
sentence would have been pronounced at that time, but upon the application 
of her friends, and with the consent of the attorney of the commonwealth, 
she was permitted, upon her recognizance for her appearance in this court 
whenever she should be called for, to go at large. It has sometimes been 
practised in this court, in cases of peculiar interest, and in the hope that the 
party would avoid the commission of any offense afterwards, to discharge 
him on a recognizance of this description. The effect is, that no sentence 
will ever be pronounced against him, if he shall behave himself well after- 
wards, and avoid any further violation of the law. But I cannot doubt the 
court may, on motion, have the party brought in and sentenced at any subse- 
quent period. For what was the duty of the court to do at any one time, 
cannot cease to be its duty by delay. The judgment is postponed only, and 
it is in the discretion of the attorney for the commonwealth, to move at any 
time afterwards for the appearance of the party, according to the condition 
of the recognizance. 

In the case of Jerusha Chase, the defendant, the question is not on the 
validity of the recognizance; but whether the former proceedings have dis- 
charged her, so that no further judgment can be produced on the record. 
What are the rights of a party called into court under such circumstances? 
He may admit the conviction, and plead a pardon for the offense; or, he may 
deny that he is the same person who is named in the indictment; in which 
case, the government must prove his identity, like any other material fact, by 
verdict of the jury. Or, he may move in arrest of judgment for the insuffi- 
ciency of the record. But this woman, upon being brought into court, by 
another name, on being asked why she should not be sentenced on this 
indictment, admitted her identity. It appears, therefore, by the record, that 
public justice has not been satisfied; and that no punishment has been 
inflicted for her violation of the law, in the matter whereof she stands con- 
victed. 
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But it isasked by her counsel, where an indictment has been suffered to sleep 
upon the files of the court for several terms, and no notice has been taken 
of it on the record or docket to keep it alive, whether it is competent to call 
it up at a future period, and to proceed upon it as on a living process? But 
I do not understand that a prosecution like this can ever be said to be dead in 
law. If it should be said, however, to be hard measure to pronounce judg- 
ment after it has been suspended for years, I answer, that the party 
might at any time have appeared in court, and demanded the judgment of 
law. It has been delayed from tenderness and humanity, and not because it 
had ceased to be the right of the government to claim the judgment By 
mutual consent, therefore, the judgment has been delayed till this time, and 
this consent takes away all error in the proceedings.* Sir Walter Raleigh was 
executed on a sentence which had been passed upon him fifteen years before. 
But he did not claim to be relieved from his fate on the ground of the lapse 
of time between his judgment and the final demand of the warrant of execu- 
tion, but on the ground of an implied pardon, arising from a commission 
which had been issued to him by the king, to command an expedition to a 
foreign country, and in which was contained an authority over the lives of 
others. It was argued, that such a commission could not have issued to one 
dead in law, and that the grant of such a commission must have operated to 
restore the party to the privileges of a free subject. Undoubtedly Sir Walter 
had hard measure dealt out to him by his vain and weak sovereign. 

By the record in this case, the defendant stands convicted of a crime, and 
no sufficient reason is shown why the sentence should not follow the convic- 
tion. It is as much the duty of the court to render judgment against a per- 
son convicted of a crime, and within its power, as to secure to such person a 
fair trial. It would be against reason and justice to do otherwise. 

The defendant was sentenced to five days’ solitary confinement and six 
months in the house of correction. 


The importance of this case is increased by a footnote on page 
270 which records that a petition for certiorari was brought to 
reverse Judge Thacher’s decision; that upon a hearing of this 
appeal Chief Justice Lemue! Shaw delivered an opinion sustaining 
Judge Thacher, in which the other judges of the Court were under- 
stood to concur. These other judges were Samuel Putnam, 
Samuel S. Wilde, and Marcus Morton. 

A diligent search for any record of this opinion has been unsuc- 
cessful, for curiously enough, although the docket of the case with 
the entry ‘‘ petition dismissed” is in the files of the clerk of the 
Supreme Judicial Court for Suffolk County, all the papers in the 
case are missing. 

The petition for certiorari is noted in the docket of the Supreme 
Judicial Court for Suffolk County at the November term, 1831, 
where it appears, on page 101, that S. D. Parker was for the 
petitioner, and the Solicitor General for the Commonwealth. The 





*3 Co, 40, Dormer’s Case. 
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entry ‘‘ Petn dismissed ” is in handwriting resembling that of Chief 
Justice Shaw. 

The original indictment against Jerusha Chase was found at the 
January term, 1830, and is endorsed : 


‘* Feb. 8. Defendant retracts her plea and pleads guilty 
and recognized in the sum of two bundred dollars with Benja- 
min Salmon, trader, and Daniel Chase, Cordwainer of Marble- 
head, to come when sent for and in the meantime to keep the 
peace,” etc. 


The case was also reported in 1839 in I. Law Reporter, 163 
(Peleg W. Chandler, editor), with a note that ‘‘ the principles of 
the above decision have often been recognized in Boston.” 

This note was undoubtedly written by Chandler, as this was the 
first number of the ‘* Law Reporter” and he was its first editor, and 
his statement is reliable, for there were few members of the bar of 
his day who knew better what they were talking about than Peleg 
W. Chandler. 

From the report of Com. v. Miller Snell, reported in ‘* Colum- 
bian Centinel,” published in Boston, January 14, 1832, it appears 
that, when passing sentence on a boy for attempt to kill by poison- 
ing, Thacher, J., said: 


‘* The object of all punishment, by a human tribunal, is 
twofold — to act upon the offender and to bring him, if possi- 
ble, to a better mind; and to deter others by his sufferings 
from committing a like offence. . . 

‘*T wish that I could impute it to noctfent, to want of dis- 
cretion, to anything rather than to malice; but not only the 
verdict of the jury; but the circumstances of the case, con- 
vince me that the defendant perpetrated this deed with such 
deliberate malice that he is a suitable object of punishment. 

** IT have striven to find such circumstances of mitigation as 
would authorize me to suspend the sentence, and to consent to 
send the defendant to the House of Reformation for Juvenile 
Offenders. But that house was not prepared for such an 
offender as this.* . . . 


e The Snees of Refuge instituted by the Society for the Retemetien of Juvenile Delin- 
quents in the City of New York in 1824 was “ the first of the kind in the United States by 
which the experiment of juvenile reformation was fairly attempted.”” The documents relat- 
ing to its early history were published together in a volume for general information in 1832, 
a copy of which may be found in the Boston Athenwum. Following this experiment, 
the House of Reformation for Juvenile Offenders was established (St. 1825-26, ch. 182). 
This was the institution referred to in the quotation from Judge Thacher, quoted above, 
from the ** Columbian Centinel.”” An account of this institution was published in pamphlet 
form in 1833. For earlier treatment of juveniles see St. 1787, c. 54; 1793, c. 59. 














605 


‘**If he should be sent to that place it would not, I fear, be 
regarded by the community, and especially by the young, as 
a punishment. To send him home to his friends, without 
punishment, would be a great reflection on the justice of the 
law.” 


Tue Sources or JupGE THACHER’s PRACTICE. 


It is idle to imagine that Judge Thacher’s practice was the 
accidental result of the benevolent impulses of a single judge 
and had no roots in the history of the law. Peter Oxenbridge 
Thacher was one of the thoughtful men of the profession in his 
day. He began his twenty years of service on the criminal bench 
in the old Municipal Court of Boston, in 1820, in the midst of the 
‘*Era of Good Feeling,” when James Monroe was President of 
the United States. The nation was at peace, the general frame- 
work of its government had been tested by time and struggle, and 
men were able to read and think more widely and to consider the 
details of government. 

The ‘* North American Review ” was founded in 1815, following 
the brief but effective earlier career of the ‘* Monthly Anthology,” 
and the founding of the Boston Athenzeum. Peter Thacher was 
a contributor to the ‘* Anthology” and a founder and one of the 
first trustees of the Atheneum. If any one will spend half an 
hour with the index to the first twenty-five volumes of the 
‘* North American Review” and look up the passages under the 
headings of ‘‘ Crime,” ** Punishment,” ‘+ Romilly,” ‘* Bentham,” 
etc., he will see that the thoughtful and far-sighted men of that 
day had followed the work of Beccaria, Bentham, and Romilly, 
and that problems of criminal administration were agitating men’s 
minds on both sides of the Atlantic. 

In this, as in many other matters relating to modern govern- 
ment, Montesquieu was in the background. He devotes a few 
short chapters in his ** Spirit of Laws” to the subject of punish- 
ment. A copy of the sixth Edinburgh edition of an English 
translation published in 1772, bearing the autograph of ‘* Francis 
Cabot Junr.,” was presented to the Boston Atheneum by John 
Williams, Esq., in January, 1810, and it may be safely assumed 
that this or some other edition was read by Thacher and all other 
careful students of government of that day in this neighborhood. 


The following quotation is a sample of the views expressed by 
Montesquieu : 
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‘*Men must not be led by excess of violence; we ought to 
make a prudent use of the means which nature has given us 
to conduct them. If we enquire into the cause of all human 
corruptions, we shall find that they proceed from the impunity 
of crimes, and not from the moderation of punishments. 

‘* Let us follow nature, who has given shame to man for 
his scourge, and let the heaviest part of the punishment be 
the infamy attending it.” (Vol. 1, book 6, chap. 12.) 


In reading and reflecting upon the work of these men, as in 
reflecting on the work of other men who were connected with the 
beginnings of the American nation, it is important to remember 
that they were inspired by practical and dramatic conditions of 
cruelty and injustice, of which the ordinary American citizens of 
to-day, up to the beginning of the present European war, had no 
conception. Not only were the English statutes, providing the 
death penalty for minor thefts, still on the books, and defended 
by such men as Dr. Paley, although not applied according to any 
principle or standard, but the atrocities of the Inquisition, of the 
witchcraft delusions, and of a ferocious French system * were in 
the minds of men. 

The present war is bringing men back to the realization that we 
are living in the same old world, and that the barbarous tendencies 





* “ Tn 1762 Morellet had published under the title of a Manual for Inquisitors a selection 
of the most cruel and revolting portions of the procedure of the holy office, drawn from the 
Directurium Inquisitorium of Eymeric, a grand inquisitor of the fourteenth century. 
The cold-blooded cruelties of the regulations which were thus brought into the light of the 
eighteenth century created the most profound sensation among the rapidly increasing 
adherents of tolerance and humanity. . . . Malesherbes,in giving Morellet the requisite 
permission to print his Manual, had amazed his friend by telling him, that though he 
might suppose he was giving to the world a collection of extraordinary facts and unheard. 
of-processes, yet in truth the jurisprudence of Eymeric and his inquisition was as nearly 
as possible identical with the criminal jurisprudence of France at that very moment. This 
was very soon proved.”” (Morley’s *‘ Voltaire,” second ed., p. 221.) 

*“ The prisons of England, in Queen Anne’s time, were sinks of misery, disease, cruelty, 
and extortion, from which debtors suffered most, on account of their poverty. Women 
contributed to the total loathsomeness and suffered from it. The Marshalsea prison was 
‘an infected pest house all the year long.’ ‘here were customs by which jailers and chap- 
lains extorted fees from the miserable prisoners. In the country the pri-ons were worse 
than in London. Pictures are said to exist in which debtor prisoners are shown catching 
mice for food, dying of starvation aad malaria, covered with boils and blains, assaulted by 
jailers, imprisoned in underground dungeons, living with hogs, with clogs on their legs, tor- 
tured with thumbscrews, etc. ‘ Nobody ever seems to have bothered their heads about it. 
It was not their business.’ In 1702 the House of Commons ordered a bill to be brought in 
for regulating the king’s bench and fleet prisons, ‘but nobody took sufficient interest in it 
and it never became an act.’ If the grade and kind of humanity which the case required 
did not exist in the mores of the time, there would be no response. It was on the humani- 
tarian wave of the latter half of the century that Howard succeeded in bringing about a 
reform. The prisons in the American colonies were of the same kind aa those in the old 
country. The Tories, in the revolution, suffered most from their badness.” (W. G. Sum- 
ner, ‘‘ Folkways,” p. 523.) 

For further description of the English prisons referred to, see Ashton, ‘‘ Social Life in the 
Reign of Queen Anne,” Chap. 41. 





MARCHESE CESARE BONESARIO DE BECCARIA. 


Born 1735; Died November 29, 1793. 


(From a picture by G. Bossi reproduced in Seidleitz ‘‘ Allgemeines Historisches Portratwerk. 
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of human nature are not so securely held back by the restraints of 
civilized character as many people suppose. ‘This fact makes the 
sane and scientific humane study of criminal administration and 
the penal system of primary importance in a democracy as a mat- 
ter of legal and equitable principle, in order that the encourage- 
ment of the best instincts of prisoners toward the restraints of 
character, as well as the importance of a firm and fair administra- 
tion of punishment adapted to the circumstances, may receive due, 
but not excessive consideration. It is necessary to face the prac- 
tical problem described by Montesquieu when he said: 


‘* There are two sorts of corruption: one, when the people 
do not observe the laws; the other, when they are corrupted 
by the laws, an incurable evil, because it is in the very remedy 
itself.” (Vol. 1, book 6, chap. 12.) 


Beccaria, building, as he said in his introduction, on a founda- 
tion laid by Montesquieu, who ‘*‘ has but slightly touched on this 
subject,” laid a basis for future development. At the end of his 
‘* Essay on Crimes and Punishments ” he said: 


‘* From what I have written results the following general 
theorem, of considerable utility, though not conformable to 
custom, the common legislator of nations. 

‘*That a punishment may not be an act of violence, of 
one, or of many against a private member of society, it 
should be public, immediate and necessary; the least possi- 
ble in the case given; proportioned to the crime, and deter- 
mined by the laws.” (4th English ed. (1775), pp. 178, 179.) 


Beccaria’s book was translated into French by Molleret, and 
widely distributed in France.* It was later translated into 
English and three editions of it had been printed before 1775, 
when the fourth edition appeared. John Adams quoted from it 
in his argument to the jury in defence of the British soldiers who 
were tried for murder after the Boston Massacre. 

In Rowilly’s diary, under the date of August 20, 1808, appears 
the following passage : 


‘*T passed the vacation almost entirely at Knill. G. Wil- 
son and Dumont spent a great part of it with us. . . . 
Dumont brought with him to Knill several manuscripts of 
Bentham’s, which he is translating and arranging, in order to 





* For conditions in France when Beccaria’s book appeared, see Morley’s ‘ Voltaire,” 
second ed., 227. 
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publish them, as a continuation of the work of which he has 
already printed three volumes.* One of them, a treatise on 
punishments, appears to me to have very extraordinary 
merit, and to be likely to be more popular than most of 
Bentham’s writings, and to produce very good effects. 
I strongly exhorted Dumont to finish it without delay, and to 
publish it, if possible, in the ensuing winter; and he has 
promised to do so. Since the work of Beccuria, nothing has 
appeared on the subject of the Criminal Law which has made 
any impression on the public. This work will, I think, prob- 
ably make a very deep impression.” (‘Life of Romilly,” 
Vol. 2, p. 94.) 


A casual reading of Romilly’s speech in 1810, in favor of the 
repeal of statutes making minor thefts capital offences, will give a 
more vivid idea of the facts of practice during the previous cen- 
tury than such text-books as Blackstone and others, and it there 
appears that judges had and exercised the discretion to mitigate 
the death penalty in many of these cases. It was against the 
severity of the penalties and the irregularity in regard to the miti- 
gation of them that Romilly fought in favor of saner principles. 
The reformatory idea had not taken definite shape in 1810, even 
for juvenile offenders, and the fuller development into the proba- 
tion system of supervision without restraint, if the facts justify it, 
was yet to come in place of the crude methods referred to by 
Romilly when he said : 


‘¢ Whether the practice which now prevails be right or 
wrong, whether beneficial or injurious to the community, it is 
certain that it is the effect not of design, but of that change 
which has slowly taken place in the manners and character of 
the nation, which are now so repugnant to the spirit of these 
laws, that it has become impossible to carry them into execn- 
tion.” (Romilly’s ‘* Observations on the Criminal Law of 
England,” etc., p. 3, third edition.) 


But that the minds of men were approaching the theory of pro- 
bation as a judicial function is shown by passages scattered through 
Bentham’s work on ‘‘ Punishments” and by passages in a letter 
written to Romilly by Dr. Parr in 1811, and printed in a footnote 
in Romilly’s Life, Vol. 2, pp. 180, 182. Romilly’s own mind was 
approaching it, as shown by the entry in his diary for Sunday, 
May 21, 1911: 


* Bentham’s work, although written in English, was first published in France in 
Dumont’s translation. 
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‘* T passed the last week, being Easter week, . . . at 
Ealing, . . . and returned to-day. I have spent my 
time principally in answering some cases, and in reading as 
much as is printed of Bentham and Dumont’s work on pun- 
ishments (Theorie des Peines Legales). It begins by stating 
what are the qualities to be required in punishments, and then 
proceeds to analyse all the punishments which are now in ube. 
It is executed admirably, and it never was attempted before. 
Penal legislation hitherto has resembled what the science of 
physic must have been when physicians did not know the prop- 
erties and effects of the medicines they administered.” (** Life 
of Romilly,” Vol. 2, p. 198.) 


Judge Thacher was familiar with these ideas and when he went 
on the bench he began to apply them. That appears to be the 
beginning of probation in Massachusetts. 

In 1835 the commissioners who made the first general revision 
of Massachusetts statutes (Charles Jackson, Asahel Stearns, and 
Jobn Pickering) proposed a new Section 9 of Chapter 143, relat- 
ing to “* detention and imprisonment, etc.,” as follows: 


**Sect. 9: When any person shall be brought before a 
magistrate, upon a charge of any offence mentioned in the 
fifth section,* except persons who shall be committed for 
stealing money or goods not exceeding the value of five 
dollars, such magistrate, or the Court before which such 
cause may be carried by appeal, may, in any stage of the 
proceedings, direct the respondent or appellant to be dis- 
charged, upon his entering into a recognizance, in such sum 
as the magistrate or court shall direct, with sufficient sureties, 
for his good behavior for a term not less than six months, 
nor more than two years, and paying the costs of prosecution 
or such part thereof as the magistrate or court shall direct.” 





* Sect. 5 referred to was as follows: ‘‘ Any police court or justice of the peace, and also 
the court of common pleas and municipal court, may commit to the house of correction, to 
be there kept and governed according to law, and to the rules and orders thereof, all rogues 
and vagabonds, and all idle and dissolute persons, who go about begging; all persons who 
use any juggling, or unlawful games or plays; common pipers and fiddlers; stubborn 
children, runaways, common drunkards, common night walkers, pilferers, and all lewd, 
wanton and lascivious persons, in speech or behavior; common railers and brawlers, and 
persons who neglect their calling or employment, misspend what they earn, and do not pro- 
vide for themselves, or for the support of their families; all persons who shall sell any 
spiritous or fermented liquor without license, in the open air, in any booth or other tem- 
porary building, in any house, shop, room or apartment, used for the purpose of tippling 
or gaming, or in which tippling or gaming is allowed, or which is used for the resort of 
loose, lascivious, wanton, or dissolute persons; all persons who shall be convicted of steal- 
ing money or goods, not exceeding the value of five dollare, and all other idle and disorderly 


persons, upon conviction, in the manner hereafter provided, of any of the offences afore- 
said.” 
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As appears from Com. v. Maloney, 145 Mass., hereinafter cited, 
such statutory authority was needed for magistrates who were not 
a part of a continuing Court. 

In explanation of this Section 9 the commissioners said in their 
explanatory note that they proposed 


‘* an alteration in the law relating to the punishment of the 
petty offences, and the numerous acts of disorderly conduct, 
mentioned in the fifth section, which they are led to hope may 
produce a salutary effect, if adopted. This alteration con- 
sists in the discretionary power proposed to be given to the 
courts and magistrates, before whom this class of offenders 
may be brought, to discharge them, if they have any friends 
who will give satisfactory security for their future good 
behavior, for a reasonable time. When such sureties can be 
obtained, it can hardly fail to operate as a powerful check 
upon the conduct of the party, who is thus put upon his good 
bebavior. And if his character and habits are such that no 
one will consent to be sponsor for him, it must forcibly 
impress on his mind the value of a good character, while it 
deprives him of all ground of just complaint of the severity 
of the law, or the magistrate.” (See Commissioner’s 
Report, Part 4, p. 84.) 


In 1874, forty-four years after Judge Thacher’s opinion in the 
Chase case, the same question whether the laying of a case on file 
was the final disposition of it, or whether the defendant could be 
summoned into court subsequently for the imposition of sentence 
arose again in Com. v. Dowdican’s Bail, 115 Mass. 133. Hon. 
Charles R. Train, a man of large experience, was then Attorney 
General, and appeared for the commonwealth in asking for sen- 
tence, and his brief contained the following statement: 


‘*It has been a not uncommon practice in the Criminal 
Courts in this Commonwealth, after verdict, in minor offences, 
or where there were extenuating circumstances, or where ques- 
tions of law upon similar questions were pending before 
this or some other court, to delay passing sentence, and order 
the case to be laid on file. It has always been considered 
that the effect of such an order was simply to suspend pass- 
ing of sentence, leaving it in the power of the court at any 
time, when the reasons which induced the delay no longer 
existed, to take the case from the files and have it proceed to 
judgment. The defendant in all cases where sentence was 
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thus delayed on account of extenuating circumstances was put 
on his good behavior and under bonds, as it were, to live 
honestly.” 


The unanimous opinion of the Court, consisting of Chief Justice 
Gray and Judges Wells, Colt, Marcus Morton (the second), and 
Endicott, was delivered by Chief Justice Gray on this point as 
follows : 


‘*It has long been a common practice in this Common- 
wealth, after verdict of guilty in a criminal case, when the 
Court is satisfied that, by reason of extenuating circum- 
stances, or of the pendency of a question of law in a like case 
before a higher court, or other sufficient cause, public justice 
does not require an immediate sentence, to order, with the 
consent of the defendant and of the attorney for the Com- 
monwealth, and upon such terms as the Court in its discretion 
may impose, that the indictment be laid on file; and this 
practice has been recognized by statute (Sts. 1865, c. 223; 
1869, c. 415, § 60). Such an order is not equivalent to a 
final judgment, or to a nollie prusequi or discontinuance, by 
which the case is put out of court; but is a mere suspending 
of active proceedings in the case, which dispenses with the 
necessity of entering formal continuances upon the dockets, 
and leaves it within the power of the Court at any time, upon 
the motion of either party, to bring the case forward and pass 
any lawful order or judgment therein. Neither the order lay- 
ing the indictment on file, nor the payment of costs, there- 
fore, in any of the four cases, entitled the defendant to be 
finally discharged.” 


The two statutes* referred to by Chief Justice Gray do not 


* For convenient reference, the first of these statutes is copied here, as follows: 
St. 1865, c. 223: 


“Section 1. No case fn court for the violation of the provisions of the eighty-sixth chap- 
ter, or of sections six, seven, eight or nine, of the eighty-seventh chapter of the General 
Statutes, shall be laid on file or disposed of except by trial, judgment, acquittal or sentence, 
as the case may be, according to the regular course of proceedings in criminal cases, unless 
in any case the purposes of justice require other disposition thereof, to be shown upon a 
written motion setting forth specifically the reasons therefor, and verified by affidavit 
where facts relied on; and in such case the motion shall be allowed only upon the certificate 
of the presiding magistrate or judge, that he is satisfied that the cause relicd on existe, and 
that the interests of public justice require the allowance thereof, which certificate shall be 
filed in the case. 

“Section 2, It shall be the duty of the judges, by a frequent examination of the dockets of 
their several courts, to see that the provisions of this act are strictly complied with. 

“Section 3. Nothing in this act shall be construed to affect in any way the course of pro- 
ceedings where exceptions are pending.” 
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appear to have been considered as creating the power as to cases 
in general, but simply regulated the exercise of general power in 
specific cases. 

These statutes limited the exercise of this power in some of the 
cases which were within the general field covered by Section 9 of 
Chapter 143 of Revised Statutes of 1836, already referred to. 

In addition to this recorded history it is well known that the 
practice of placing defendants on probation, instead of sentencing 
them, continued to be followed in the various courts administering 
the criminal law, so far as it was practicable in the absence of 
any regular force of probation officers or available funds to meet 
the expenses of such a system. This practice was followed in 
the state courts down to the time when the statutory system was 
established in the Municipal Courts. It was thus through judicial 
experiment, which was evidently believed to be within the common 
law powers of Massachusetts judges, that the principle of proba- 
tion was applied experimentally in practice until, as a result of 
gradually forming public opinion, the practice became so generally 
approved that the legislature took it up and provided for its 
development ona broader scale than was otherwise possible and 
from Massachusetts the system spread all over the country. 

In 1878 the Massachusetts legislature passed an act (chapter 
198 of that year) ‘‘relating to placing on probation persons 
accused or convicted of crimes or misdemeanors in the County of 
Suffolk.” This act provided that the Mayor of Boston should 
annually appoint a probation officer as part of the police force, 
and is reputed to be the first act by any legislative body using the 
word ** probation” in the sense of placing persons convicted of 
crime in the care of an official before being sent to an institution. 
It is the pioneer probation act in the modern sense, although, as 
already pointed out, there was also the earlier statute recom- 
mended by the commissioners on the Revised Statutes of 1835, 
which did not provide a special officer to supervise the prisoner. 
The next statute was chapter 129 of 1880, which extended the 
right to appoint probation officers to all the cities and towns in 
the state. Under this act some cities provided themselves with 
such officers, but the number was not large. The next statute 
was chapter 356 of 1891, which carried the service to all the lower 
courts and changed the appointment from a municipal appoint- 
ment to a judicial appointment, so that the probation officer was 
in every way an officer of the Court. In 1898, by chapter 511, the 
provisions of the act of 1891 were extended from the lower court 








‘* English legislators, after yielding to the twenty years’ pleading of Romilly, discovered 


after all that the enjoyment of the right of property in chattels could survive, without the 


fancied protection of the penalty of death for larceny."’ (Wigmore, Evidence, sec. 21.) 
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by giving the Superior Court the power to appoint officers, although 
not compelling them to do so.* 





* Attached to the Report of the County Commissioners of Plymouth County for the year 
1899 is a report by Hon. Robert O. Harris, then District Attorney for Plymouth and Norfolk 
Counties, subsequently for some years associate justice of the Superior Court, and now 
chairman of the Probation Commission of Massachusetts. In this report (pp. 115-122) he 
explained the practice before the statute and the practical importance of the appointment of 
an Official probation officer to assist the court and the District Attorney in this work which 
justified the expenditure for such officer’s salary. 

In a recent report to the American Institute of Criminal Law and Criminology, at the 
meeting of the American Bar Association at Saratoga Springs, on September 3, 1917, by 
Herbert Parsons, Esq., probation commissioner of Massachusetts, are the following pas- 
sages : 

“Tt was reserved to the century into which we have advanced but a few years to make 
this word (probation) a common and distinct feature of the criminal law. Originally used 
in Massachusetts for its capital city alone, and extended by the act of 1880 to the option of 
any municipality, and by the act of 1891 turned from a municipal to a judicial control, the 
present century opened with but four states using it as to adult offenders. Meanwhile it 
had gained recognition as to juveniles by the pioneer juvenile court act of Illinois in 1899, 
and by that of one other state, Minnesota. With only these six states recognizing the word 
and what it implied, the advance from 1900 during the immediately following years broad- 
ened to the continent. It is actually missing recognition of some sort in but a single state 
of our nation to-day. 

**It is important to note that the hope of reformation in offenders, as expressed in the 
law, is of much more ancient origin. As to juveniles, it at least dates buck to the first 
reformatory, which was an industrial school for boys, followed by the similar institution 
for girls, the reformatory for women, and then for men. But this earlier movement was 
based on the belief that reform was an institutional undertaking. Probation came as a 
protest against that notion and as an assertion that the moment to undertake the restoration 
to right conduct by an upbuilding process is the precise instant when the offender comes 
within the cognizance and control of the Court. It is that vital feature which signalized 
this development, and now demands a consideration of how far it had justified itself, and 
how much of light there is in the hope for its much more complete recognition in our 
country. P 

**In Massachusetts, which may be cited because of its longest experience, the number of 
cases placed on probation has grown from 13,967 in 1909 to 28,953 in 1916. Meanwhile the 
number of commitments to institutions has declined proportionately. Probation became 
universal in its courts in 1898, and in the period that has elapsed, while the population of 
the state has increased by nearly a million, no additions have been built to its penal institu- 
tions, either state or county, and practically half their cells are vacant to-day. The great 
causative factor in such a result is conceded to be the use of probation. Other evidence of 
its increasing use and beneficent effect is shown in the collection by probation officers in the 
form of restitution, suspended fines in lieu of imprisonment, and non-support payments. 
The total for these in 1909 was $49,067. In eight years it has grown to a total of $418,315, in 
1916. The amount of the collections is nearly double the cost of the maintenance of the 
service. These figures argue a very substantial economy, measured by dollars, and only 
suggest that wiser and more valuable economy which may be described as human salvage. 

‘** The other measure for the appraisal of this method is the comparative personal results 
of probation and imprisonment. In 1916, in Massachusetts, 61.7 per cent of the prisoners 
sentenced to all prisons were fouad to be recidivists. Their number was 14,179, and they 
had served a total of 93,182 sentences, an average of over six and one-half former commit- 
ments each. In hopeful contrast to this failure of institutional correction are the results of 
probation, which are shown year by year to yield upwards of 70 per cent of those placed 
on probation completing their term satisfactorily. In the longer view of the eubsequent 
life of probationers we have the testimony of James P. Ramsay, a Massachusetts Superior 
Court probation officer, who in his recently published book, ‘Une More Chance,’ states 
that out of 3,000 persons under his personal charge within a period of fourteen years, 55 
per cent have shown by their subsequent life that they were permanently saved and have 
remained good citizens, while an additional 10 per cent have earned a fair rating. Dr. Ber- 
nard Gluck, psychiatrist at Sing Sing, commenting upon these figures, says, ‘One doubts 


very much whether there is a penal or reformatory institution in existence which could pre- 
sent a record such as this.’’’ 
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The important fact to bear in mind in regard to the Acts of 1878 
and other acts relating to the lower courts and the Act of 1898 
relative to the Superior Court is that the obvious purpose of these 
acts was not the creation of a new judicial power, but the provision 
for the appointment and payment of special officers to assist the 
Court in the exercise of a well-established and well-recognized and 
approved existing usage, the nature of which was such that it 
could not be exercised to its full extent and with best results by 
the Court without special assistance and appropriation of funds to 
aid the Court by the investigation of facts. 

It should be noticed also that these statutes were adjusted to 
the prior judicial usage of placing on probation before sentence. 

The change in the practice, which is now general under statutory 
systems in the country, began in Massachusetts by chapter 449 of 
1900, which provided that the lower courts might first impose sentence 
and then ‘* direct that the execution of the sentence be suspended 
for such time and on such terms and conditions as it shall fix and 
may place such person on probation in the custody of the proba- 
tion officer of said court during such suspension.” This power of 
suspending the execution of a sentence, however, has never been 
extended to the Superior Court, which acts only before sentence in 
probation cases. 

It is true that the Supreme Court of the United States in the 
Killits case disposes of the long established practice in Massa- 
chusetts as evidence of the common law by the statement that the 
opinion in the case of Dowdican’s Bail ‘treated the power as 
being brought by the state legislation, which was referred to 
within the domain of reasonable discretion, since by the effect of 
that legislation the right to exert such power, if not directly 
authorized, was at least, by essential implication sanctioned by 
the state law.” It is also true that the power which was recog- 
nized as general in the statutes, referred to in the opinion in the 
case of Dowdican’s Bail, was expressly recognized in the earlier 
statute already referred to, Section 9 of Chapter 143 of the 
Revised Statutes of 1836. But the fact remains that the proba- 
tion practice of the courts does not appear to have been limited to 
the offences with which this Section 9 of 1836 was concerned, and 
it is clear that the power was considered by Judge Thacher, an 
experienced criminal judge, as an inherent power in the Court 
which he ought to exercise in the interests of justice when the cir- 
cumstances warranted it, long before the Revised Statutes of 1836 
were adopted, and that his view of the practice and function of 
the Court in this respect was approved by Chief Justice Shaw and 
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Judges Putnam, Wilde, and Marcus Morton (the first), one of 
the strongest common law courts that ever sat in Massachusetts. 
Unfortunately there is no record of the grounds of the opinion, 
but the fact that they did not disturb Judge Thacher’s practice is 
clear, and it also seems clear from papers in the possession of the 
writer that Mr. Justice Story, who certainly knew something about 
common law principles, received. on its publication in 1839, and 
read the first number of the ‘* Law Reporter,” containing the 
report of the Chase case. which had been decided eight years 
previous. If the practice thus reported and confirmed had 
appeared extraordinary or illegal to the bar at that time it seems 
inconceivable that there should not have been some discussion of 
the subject, for it was a time when lawyers were beginning to write 
freely, and the ‘*‘ North American Review,” the ‘* American 
Jurist,” and the ‘* Law Reporter” provided ample opportunity for 
such discussion. 

It would certainly seem to be a common law principle that the 
judicial function of the Court is not exhausted until the entry of 
judgment, which, in a criminal case, is the imposition of the 
sentence. In Burgess v. Boetefeur, 7 Man. & Gr. 481 (1844), the 
plaintiff had informed against one Mitchell and others for keep- 
ing a bad bouse, and sued the Overseers of the Poor for the 
statutory amount due him for securing conviction. It appeared 
that indictments were prepared against Mitchell and others and 
they severally pleaded guilty in October, 1842. 


‘* The judgment was respited that the nuisances might in 
the meantime be abated; and this having been done, the 
parties were afterwards (in June, 1843) brought up for judg- 
ment, when they were each fined 1s. and discharged.” (See 
page 484.) 


Meanwhile the overseers were changed, and the question was: 
Which overseers were liable for the money ? 

Held, by Tindal, C.J., Coltman & Cresswell, JJ., that the con- 
viction was not complete till judgment entered in June, 1843, so 
that the later overseers were held liable. 

Until 14 Henry VI., c. 1, Justices of Assize could only receive 
the verdict. It was for the Court in Banc to give sentence. 


Chitty, Cr. Law (2d ed.), Vol. I., 696, 697. 


At one time an ingenious device for getting highways repaired 
seems to have depended on a discretionary power to suspend 
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sentence, for after verdict of acquittal, and before judgment there- 
on, they used to try the issue again in another indictment. 


Rex v. Wandsworth, 1 B. & Ald. 63. 


It is said that some similar device in connection with repairing 
highways was formerly in use in Massachusetts. Other authorities 
to the point that it is the sentence which is the judgment are given 
in a footnote.* 

It is safe to say, therefore, that this modern humane practice 
was developed in Massachusetts by judges as a natural part of the 
business of administering justice, in the same manner that the 
rules of evidence developed in the common law courts, and 
equitable remedies developed in the English Chancery Courts 
by the gradual application of principles demanded by the interests 
of justice in a growing community. And if the courts had not 
shown this liberal spirit the legislative recognition and provision 
for the necessary Officers and funds to extend and develop the 
probation system throughout the country would have been far 
behind its present stage. 

Probably one reason for the mass of conflicting opinion in other 
jurisdictions was the failure of the courts in Ohio and elsewhere 
to recognize the logical point in procedure at which this discre- 
tionary power of the courts could be properly exercised without 
statutory authority. Instead of following the Massachusetts prac- 
tice of acting before sentence these courts exhausted their power 
by imposing sentence, and then tried to suspend its execution, 
which was beyond the judicial function until extended by statute. 
This naturally caused a confusion of ideas and authorities from 
which the shortest avenue of escape was a decision which makes 
an act of Congress necessary to secure uniform federal practice. 

However that may be, the situation calls for reflection. The 
late John C. Gray, in his book on ‘* The Nature and Sources of 
the Law,” has pointed out that 


‘‘It is a matter of prime importance to observe that 
. . . the development of the law has been mainly due 
neither to the legislature on the one hand nor to the people 
on the other, but to learned men, whether occupying or not 
judicial positions.” 





* Rinado v. Lummus, 205 Mass. 155; Com. ». Weymouth, 2 Allen, 144; Com. v. Hayes, 
170 Mass. 16; Com. v. Foster, 122 Mass. 317, at page 323; Keith v. McCaffery, 145 Mass. 18, 
at page 19; Noyes v. Manning, 159 Mass. 446, at 447; Com. ». O’Brien, 175 Mass. 37, at pages 
39-41. 
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Does the opinion of Chief Justice White in the Killits case 
mean that the Supreme Court of the United States intends to 
suggest a line between the fields of civil and criminal administra- 
tive law so far as the legal possibilities of judicial, as distinguished 
from legislative development, of principles are concerned? It is 
difficult to believe this. It seems that the decision should be 
accepted rather as a convenient and practical short cut out of an 
unfortunate confusion of authorities and that it should not be 
treated as having broader application. 

This may be worth demonstrating more fully by an examination 
of the extent of the judicial power of the Federal Courts. 


Tae ‘* JopictiaL Power” oF THE FEDERAL Courts. 


A study of the nature of the ‘‘ judicial power” provided for in 
the third article of the Federal Constitution and conferred by 
Acts of Congress, upon ‘the inferior federal courts established 
by Congress” must begin, not with law dictionaries or a mass of 
inconsistent authorities, but with a consideration of the nature 
of the judicial power demanded by the changing conditions of life 
in a great republic. As Mr. Justice Holmes has said: ** Law, 
being a practical thing, must found itself on actual forces.” 

We are not concerned with varying definitions of the word 
‘* jurisdiction.” The three great divisions marked by Articles 
I., Il., and III. of the Federal Constitution are ‘legislative 
powers,” ‘* the executive power,” and *‘ the judicial power.” The 
word ‘* jurisdiction” occurs in a different sense in later parts of 
Article III. It has no bearing upon the nature of the judicial 
power involved. 

Now Article III. provides that ‘the judicial power of the 
United States shall be vested in one Supreme Court, and in such 
inferior courts as the Congress may from time to time ordain and 
establish,” and in Section 2 it provides that ‘*the judicial power 
shall extend to all cases, in law and equity arising under this 
Constitution, the laws of the United States,” etc. 

Later it is provided that — 


** The trial of all crimes, except in cases of impeachment, 
shall be by jury; and such trial shall be held in the state 
where the said crime shall have been committed,” etc. 


In the second paragraph of Section 2 it is specifically pro- 
vided that the Supreme Court shall have original jurisdiction 
in cases affecting ambassadors, etc., but that ‘in all the other 
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cases before mentioned, the Supreme Court shall have appellate 
jurisdiction.” Accordingly, it is specifically provided that Con- 
gress shall *‘ ordain and establish” inferior courts for the purpose 
of exercising the entire original ** judicial power.” The suggestion 
that the words ‘ judicial power” are limited by the word, ** cases,” 
etc., does not seem tenable and it is submitted that there is no 
limitation whatever in the Constitution to the words ‘* judicial 
power,” except such as is contained in those words themselves as 
suggesting one of the three great principles of government. 

The fundamental purpose of the existence, as well as of the 
exercise, of ‘* judicial power” is the administration of justice ** by 
judges as free, impartial and independent as the lot of humanity 
will admit.” (Mass. Const., Art. X XIX.) 

This carefully expressed distinction between the words ‘* judi- 
cial power” and ‘* jurisdiction” is not only obvious, but was 
expressly pointed out by the Court in Kendall v. U.S., 12 Pet. 

The distinction was respected in the judiciary act and in the 
new Judicial Code, which in Section 24 provides that — 


**The district Courts shall have original jurisdiction as 
follows: , 

Second, Of all crimes and offenses cognizable under the 
authority of the United States.” 


This language is substantially taken directly from the old judi- 
ciary act as to the district and circuit courts (see R.S., Sections 
563, Ist, and 629, 20th). It has been in force for more than a 
century and it is very significant that there is no reference what- 
ever to the words ‘ judicial power” in these statutory grants of 
** jurisdiction.” Why is this? Is it not because all the necessary 
** power” needed to exercise any specified jurisdiction was already 
expressly provided by the Constitution, and all that was needed 
was that Congress should give it direction by the brief sentences 
above quoted without unnecessary repetition ? 

There was no accident about this use of words. Some of our 
forefathers were more careful and more sparing in the use of 
words than modern legislative draftsmen, who consider it necessary 
to use seventeen words when one or two would suffice. 

Accordingly, the Constitution and the code construed together 
give the district courts all the ** judicial power” needed to perform 
completely the judicial function in the exercise of the ‘ original 
jurisdiction . . . of all crimes and offenses cognizable,” etc. 
There are no legislative limitations imposed. The judicial func- 
tion should surely be construed in its broadest sense to meet the 
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demands of criminal administration in a great nation. And the 
fundamental purpose, in the light of which this transfer of power 
is to be liberally construed, is specified in the statutory oath pro- 
vided for judges in the same Act, i.e., ** to administer justice.” 

This administrative feature of the judicial system has been 
largely ignored in various directions in recent years as the result of 
a mechanical atmosphere in the profession, which Professor Pound 
and others are doing so much to remove by the movement ‘* for 
the adjustment of principles and doctrines to the human condi- 
tions they are to govern, rather than to assumed first principles; 
for putting the human factor in the central place and relegating 
logic to its true position as an instrument.” (8 ** Columbia Law 
Review,” at pages 609 and 610.) 

The three words, ‘* to administer justice,” when properly under- 
stood seem tv include all the essential principles of the common 
law through which practice may be adapted to the changing con- 
ditions of modern life. There is room in those three words for all 
the imagination that the profession can put into them, and if the 
common law is studied sympathetically in the light of the human 
conditions out of which it grew, we may hope to hear more appre- 
ciative words spoken of its essential principles by some of our 
modern philosophers, who wish to reduce it all to the dead level of 
statutory mediocrity. 


THe Otp Law or * APPROVEMENT” AND Its MopErRN DEVEL- 
OPMENT AS ILLUSTRATING THE PROBATION PRINCIPLE. 


One of the most definite and practical illustrations of the 
common law principle from which probation practice developed, is 
the generally accepted practice, both in Federal and State Courts, 
in regard to prisoners who turn State’s evidence. 

This curiously apt illustration becomes more pertinent the 
more closely it is analyzed in the light of its history. 

The common law of ‘*approvement” and its modern develop- 
ments are not the result of legislative authority —they are the 
results of the application of a principle in practice and of execu- 
tive acquiescence and of that force of general approval suggested 
by Mr Justice Lamar in United States v. Midwest Oil Co., 236 
U.S.. at 472, when he said: ** Government is a practical affair 
intended for practical men. Both officers, law makers, and citi- 
zens naturally adjust themselves to any long continued action 

on the presumption that unauthorized acts would not 
hens been allowed to be so often repeated as to crystallize into a 
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regular practice,” and ‘‘this principle is recognized in every 
jurisdiction.” It illustrates in a very striking way the actual 
discretionary control of the application of mandatory criminal 
punishments, which has always been needed and exercised by the 
prosecuting officers and the courts, no matter how serious the 
crime or how mandatory the language of the statute imposing 
the punishment. The subject has not been very frequently 
discussed in the reports, but the lawis clear. The leading histori- 
cal exposition of it is that of Lord Mansfield in 1775 in Rex v. 
Rudd, 1 Cowper, 331, which forms the basis of the opinion of 
Judge Clifford in the *‘ Whiskey Cases,” 109 U.S., the leading 
American case. 
To quote first from Lord Mansfield : 


‘“*There are three ways in law and practice, which give 
accomplices a right to a pardon; and there is one mode 
which entitles them to a recommendation to the king’s mercy. 

‘* The three legal ways are first, in the case of approvement, 
which still remains a part of the common law, though by 
long discontinuance, the practice of admitting persons to be 
approvers is now grown into disuse. Svcondly, the case of 
persons who come within the statutes 10 and 11 of Wii. 3, 
c. 23, sect. 5, and 5 Ann.,c. 31, sect. 4. And thirdly, the 
case Of persons to whom the king has, by special procla- 
mation in the ‘ Gazette’ or otherwise, promised his pardon. 

‘* Approvers have a right to a pardon, persons within the 
statutes of William and Anne have a right to a pardon, and 
the other class of offenders who come in under the royal 
faith and promise, have a right to a pardon; and in all these 
cases the court will bail them, in order to give them an 
opportunity of applying for a pardon. 

‘¢ There is besides a practice, which indeed does not give a 
legal right; and that is, where accomplices having made a 
full and fair confession of the whole truth, are in conse- 
quence thereof admitted evidence for the crown, and that 
evidence is afterwards made use of to convict the other 
offenders. If in that case they act fairly and openly, and 
discover the whole truth, though they are not entitled of right 
to a pardon, yet the usage, the lenity, and the practice of the 
court is, to stop the prosecution against them, and they have 
an equitable title to a recommendation for the king’s mercy. 

‘‘The statutes of William and Anne are to be laid out of 
this case, Ist, because they are confined to the discovery 
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of particular offenses only, of which forgery is not one; 
secondly, because they relate only to persons who are at 
large, besides which, to entitle themselves to a pardon, they 
must actually convict two offenders at Jeast. For if their 
confession be such on their trial, as the jury gives no credit 
to, they are liable to prosecution. These statutes are there- 
fore quite foreign to the present case, as are likewise all 
promises of pardon from the crown by proclamation. 

‘*There remains, therefore, only the equitable practice 
which gives a title to recommendation to the mercy of the 
crown. 

‘** The law of approvement (in analogy to which this other 
practice has been adopted, and so modelled as to be received 
with more latitude) is still in force, and is very material. 

‘* A person desiring to be an approver must be one indicted 
of the offense, and in custody on that indictment: He must 
confess himself guilty of the offense, and desire to accuse his 
accomplices: He must likewise upon oath discover, not only 
the particular offense for which he is indicted; but cll treasons 
and felonies which he knows of; and after all this, it is in the 
discretion of the court, whether they will assign him a coro- 
ner, and admit him to be an approver or not: For if; on his 
confession it appears, that he is a principal, and tempted the 
others, the court may refuse and reject him as an approver. 
When he is admitted as such, it must appear that what he has 
discovered is true; and that he has discovered the whole truth. 
For this purpose, the coroner puts his appeal into form; and 
when the prisoner returns into court, he must repeat his appeal, 
without any help from the court, or from any bystander. 
And the law is so nice, that if he vary in a single circumstance, 
the whole falls to the ground, and he is condemned to be 
hanged ; if he fail in the colour of a horse, or in circum- 
stances of time, so rigorous is the law, that he is condemned 
to be hanged; much more, if he fail in essentials. The same 
consequences follow if he does not discover the whole truth: 
And in all these cases the approver is convicted on his own 
confession. See this doctrine more at large in Hale’s Pleas 
Crown, Vol. 2, pages 226 to 236; Staunf. Pi. Crown, lib. 2, c. 
52 toc. 58; 3 Inst., 129. A further rigorous circumstance 
is that it is necessary to the approver’s own safety that the 
jury should believe him; for if the partners in his crime are 
not convicted, the approver himself is executed. 

‘¢ Great inconvenience arose out of this practice of approve- 
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ment. No doubt, if it was not absolutely necessary for the 
execution of the law against notorious offenders, that accom- 
plices should be received as witnesses, the practice is liable to 
many objections. And though, under this practice, they are 
clearly competent witnesses, their single testimony alone is 
seldom of sufficient weight with a jury to convict the offend- 
ers; it being so strong a temptation to a man to commit per- 
jury, if by accusing another he can escape himself. 

** Let us see what has come in the room of this practice of 
approvement. A kind of hope, that accomplices, who behave 
fairly and disclose the whole truth, and bring others to jus- 
tice, should themselves escape punishment and be pardoned. 
This is in the nature of a recommendation to mercy. But no 
authority is given to a justice of the peace to pardon an 
offender, and to tell him he shall be a witness against others. 
The accomplice is not assured of his pardon; but gives his 
evidence in vinculis, in custody: And it depends on the title 
he has from his behaviour, whether he shall be pardoned or 
executed. A justice has no authority to select whom he 
pleases to pardon or prosecute, and the prosecutor himself 
has even a less power or rather pretense to select than the 
justice of peace. 

‘*It rests therefore on usage, and on the offender’s own 
good behaviour, whether he shall be prosecuted or not. And 
if, in a proper case, an application was to be made to this 
court, by an accomplice to be bailed; that is, in the case of a 
person properly within the usage, and who has fully complied 
with the requisite conditions, I should have no difficulty in 
bailing him, in order that he might apply for the King's 
pardon.” 


This old law of approvement is stated and its more flexible 
equitable development thus explained by Lord Mansfield, appears 
to have been accepted by the Supreme Court of the United States 
as the law of the Federal Courts in Ex parte Wells in 1855 (18 
How. 307) in connection with the question of the constitutional 
power of the President of the United States to grant a conditional 
pardon, and, in the ** Whiskey Cases” already referred to, this 
case of Ex parte Wells is referred to as follows: * 


* Aa to thestrict legal doctrine of ‘ approving "’ it is stated in the sixth volume of “‘ Dane’s 
Abridgment,”’ chapter 193, article 35, which appeared in 1823, that ‘* It never was practised 
in Massachusetts; nor ean it be now in the United States, for a part of it was to proceed 
against the appellee on the appeal and without indictment. This would be against our 
constitutions . . . and formal approvement is not known in our practise.” (See also 
chapter 201, article 3, and Com. v. Knapp, 10 Pick., at 493-4). 
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* Authorities of -the highest character almost without num- 
ber support that proposition (i.e., the modern practice), nor 
is it necessary to look beyond the decisions of this court to 
establish the correctness of the rule. Ea parte Wells, 18 
How. 307 (59 U.S., XV., 421). 

‘* Special reference is made in that case to the three ancient 
modes of practice which authorized accomplices, when 
admitted as witnesses in criminal prosecutions, to claim a 
pardon as a matter of right; and the court having explained 
the course of such proceedings, remarked that, except in 
those cases, accomplices, though admitted to testify for the 
prosecution, have no absolute claim or legal right to executive 
clemency.” 


Later in the opinion in the ‘* Whiskey Cases” Mr. Justice Clif- 
ford, after referring to the cases of People v. Whipple, 9 Cow. 
708; U.S. v. Lee, 4 McLean, 103, said: 


‘¢ Neither of those cases, however, support the proposition 
for which they are cited. Enough appears in the first case 
to show that it was objected on behalf of the accomplice 
that the usage gave him no certain assurance of a pardon, 
inasmuch as the power of pardon was vested in the Gov- 


ernor and that the authority of the court extended no further 
than the recommendation for mercy; to which the court 
responded, that the legal presumption was that the public 
faith will be preserved inviolate, and that the equitable claim 
of the party will be ratified and allowed. 

** Public policy and the great ends of justice, it was said 
in the second case, require that the arrangement between 
the public prosecutor and the accomplice should be carried 
out; and the court proceeded to remark, that if the district 
attorney failed to enter a nolle prosequi to the indictment, 
‘the court will continue the cause until an application can be 
made for a pardon,’ which of itself is a complete recognition 
of the usage and practice established in the place of the 
ancient proceeding of approvement. More evil than good 
flowed from that regulation, and in consequence the practice 
now acknowledged was substituted in its place, under which 
the accomplice acquires only an equitable right to the clemency 
of the Executive, which as Lord Mansfield said, rests on 
usage and the good behavior of the accomplice, who in a proper 
case will be bailed by the court in order that he may apply for 
the pardon to which he is equitably entitled. 
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‘* Should it be objected that the application may not be 
successful, the answer of the court must be in substance that 
given by Lord Denman on a similar occasion, that we are not 
to presume that the equitable title to mercy which the humblest 
and most criminal accomplice may thus acquire by testifying 
to the truth in a Federal Court will not be sacredly accorded 
to him by the President, in whom the pardoning power is 
vested by the Federal Constitution.” 


The point decided in the ‘* Whiskey Cases ” was that an accom- 
plice who turned State’s evidence under an agreement with the 
prosecuting attorney not to prosecute could not plead such an 
agreement in bar of a subsequent prosecution, because the prose- 
cuting attorney had no authority to make the agreement as a 
legal agreement and that the accomplice, if he testified fully and 
freely at the request of the government, was entitled merely to an 
‘*equitable” recommendation for pardon so far as he had any 
rights in the matter. His ‘‘ equitable” right, however, was recog- 
nized in the clearest terms as follows : 


** Tt is equally clear that the party, if he testifies fully and 
fairly may make it the ground of a motion to put off the 
trial in order that he may apply to the executive for the pro- 


tection which immemorial usage concedes that he is entitled 
to at the hands of the Executive. (3 Russ. Crimes, 9th Am. 
ed., 597.) 

‘¢ Certain ancient statutory regulations, as already remarked, 
give unconditional promise to accomplices of, pardon and com- 
plete exemption from punishment, and in such cases it was 
always held that the accomplice, if he was called and exam- 
ined for the prosecution, was entitled as of right to a pardon, 
provided he acted in good faith, and testified fully and fairly 
to the whole truth. Instances of the kind are adverted to by 
Mr. Phillipps in his valuable treatise on ‘ Evidence ;’ but he, 
like the preceding text writer, states that accomplices, when 
admitted as witnesses, under the more modern usage and 
practice of the courts, have only an equitable title to be rec- | 
ommended to mercy, on a strict and ample performance, to 
the sutisfuction of the presiding judge, of the conditions on 
which they were admitted to testify, that such an equitable 
title cannvt be pleaded in bar nor in any manner be set up as 
a defence to an indictment charging them with the same 
offense, though it may be made the ground of a motion for 
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putting off their trial in order to allow time for an application 
to the pardoning power. (1 Phil. Ev., ed. 1868, 86.) 

‘* Offenders of the kind are not admitted to testify as of course, 
and sufficient authority exists for saying that in the practice 
of the English court it is usual that a motion to the court is 
made for the purpose, and that the court, in view of all the 
circumstances, will admit or disallow the evidence as will best 
promote the ends of public justice. (1 Phil. Ev., ed. 1868, 87; 
3 Russ. Crimes, 8th Am. ed., 598.) 

** Good reasons exist to suppose that the same course is 
pursued in the courts of some of the States, where the Eng- 
lish practice seems to have been adopted without much modi- 
fication. (People v. Whipple, 9 Cow. 707.) 

‘*Such offenders everywhere are competent witnesses if 
they see fit voluntarily to appear and testify; but the course 
of proceeding in the courts of many of the States is quite dif- 
ferent from that just described, the rule being that the court 
will not advise the Attorney General how he shall conduct a 
criminal prosecution. Consequently, .it is regarded as the 
province of the public prosecutor and not of the court to 
determine whether or not an accomplice, who is willing to 
criminate himself and his associates in guilt, shall be called 
and examined for the State. 

‘¢Of all others, the prosecutor is best qualified to deter- 
mine that question, as he alone is supposed to know what 
other evidence can be adduced to prove the criminal charge. 
Applications of the kind are not always to be granted, and in 
order to acquire the information necessary to determine the 
question, the public prosecutor will grant the accomplice an 
interview, with the understanding that any communications 
he may make to the prosecutor will be strictly confidential. 
Interviews for the purpose mentioned are for mutual explana- 
tion, and do not absolutely commit either party; but if the 
accomplice is subsequently called and examined, he is equally 
entitled to a recommendation for executive clemency. Promise 
of pardon is never given in such an interview, nor any induce- 
ment held out beyond what the before-mentioned usage and prac- 
tice of the courts allow. 

‘* Prosecutors in such a case should explain to the accom- 
plice that he is not obliged to criminate himself, and inform 
him just what he may reasonably expect in case be acts in 
good faith, and testifies fully and fairly as to his own acts in 
the case, and those of his associates. When he fulfils those 
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conditions he is equitably entitled to a pardon, and the prose- 
cutor and the court if need be, when fully informed of the farts, 
will join in such a recommendation. 

*¢ Modifications of the practice doubtless exist in jurisdic- 
tions where the power of pardon does not exist prior to con- 
viction ; but every embarrassment of that sort may be removed 
by the prosecutor, as in the absence of any legislative prohi- 
bition he may nol. pros. the indictment if pending, or advise 
the prisoner to plead guilty, he, the prisoner, reserving the 
right to retract his plea and plead over to the merits if his 
application for pardon shall be unsuccessful. (1 Bish. Cr. 
Proc., 2d ed., sec. 1076, and n.) 

‘* Where the power of pardon exists before conviction, as 
well as after, no such difficulties can arise, as the prisoner, 
if an attempt is made to put him to trial in spite of his 
equitable right to pardon, may move that the trial be post- 
poned, and may support his motion by his own affidavit, when 
the court may properly insist to be informed of all the cir- 
cumstances. Power under such circumstances is vested in the 


court in a proper case to put off the trial as long as may be 
necessary, in order that the case of the prisoner may be pre- 
sented to the Executive for decision. 

‘* Centuries have elapsed since the judicial usage referred 


to was substituted for the ancient practice of approvement, 
and .experience shows that throughout that whole period it 
has proved, both here and in the country where it had its 
origin, to be a proper and satisfactory protection to the 
accomplice in all cases where he acts in good faith, and 
testifies fairly and fully to the whole truth. Cases undoubt- 
edly have arisen where the accomplice, having refused to 
comply with the conditions annexed to bis equitable right, 
has been subsequently tried and convicted, it being first 
determined that he has forfeited his equitable title to protection 
by his bad faith and false representations (Com. v. Knapp, 
10 Pick. 477). Such offenders, if they make a full disclos- 
ure of all matters within their knowledge in favor of the 
prosecution, will not be subjected to punishment; but if they 
refuse to testify, or testify falsely, they are to be tried, and 
may be convicted upon their own confession.” 


As appears from the foregoing quotation from the ‘** Whiskey 
Cases,” the discretion in regard to such witnesses is ordinarily 
exercised by the prosecuting attorney, but the ultimate equitable 
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control of the situation is obviously in the Court in this matter. 
As stated in the passage quoted, the whole matter has been a 
‘* judicial development.” This is further illustrated in the opinion 
in United States v. Hinz, 35 Fed. 272, in which the Court, after 
citing the ** Whiskey Cases” and other discussions, says, at 
page 279: 


‘*The authority to promise immunity to an accomplice 
upon his turning State’s evidence, is not vested in the prose- 
cuting officer, but whether they will be admitted to testify, 
and thus secure an equitable right to clemency, is vested in 
the discretion of the courts, to be exercised cautiously, in 
view of all the circumstances of the case, and to promote 
the ends of justice.” 


The Court further says, citing U.S. v. Lee, 4 McLean, 103, 
that under such circumstances — 


‘* If the United States attorney had . . . declined to 
enter a nolle, the court would have continued the case, in 
order to allow an opportunity to apply to the president for a 
pardon in advance of the trial; and would have even 
recommended a pardon. U.S. v. Lee, 4 McLean, 103. 
This principle is also recognized in the Whiskey Cases 


already cited.” 


These passages show that here we have the clearest kind of 
illustration of a ‘* judicial development” of a humane, * equit- 
able” practice in criminal administration which has developed 
without the authority of legislation and in the face of mandatory 
language of statutory punishments. 

It is true that in the language of the Court, except in the 
narrow field of the old law of approvement, the accomplice or 
other witness who turns State’s evidence has only an ‘* equitable” 
claim to a pardon which cannot be pleaded in bar any more than 
‘** equitable ” defences in civil actions at law could formerly be 
pleaded, but the equitable right to the pardon under the circum- 
stances which warrant the recommendation of the prosecuting 
officer or of the Court for this purpose is recognized in as clear a 
manner, in the same way, and for the same reasons, that gave 
rise to the development of the entire equity jurisdiction, both in 
England and America, as an appeal to the conscience of the 
sovereign. In civil cases the Court of Chancery has been the 
medium of such equitable expression ever since the sovereign was 
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recognized as having a ‘‘conscience.” It is also clear that the 
Court is the real judge in the matter of conscience in dealing with 
witnesses who turn State’s evidence. If the prosecuting officer 
should not deal fairly with a witness, under such circumstances, 
the Court would protect the ‘ equitable” right of the witness in 
order that he might apply to the executive if necessary with the 
recommendation of the Court. And, presumably, if the executive 
did not act favorably upon such an appeal recommended by the 
Court, there would be nothing to force the Court to impose sen- 
tence or to refrain from bailing the prisoner and continuing the 
case indefinitely in order to give the executive or some succeeding 
executive an opportunity to reconsider. 

Let us suppose a situation to arise in which a prosecuting officer 
makes a ‘*gentleman’s agreement” with an accomplice who 
turned State’s evidence and the witness does his part and testifies 
fully and freely with the approval of the Court and to the full 
satisfaction of the Court, and assists in convicting the person 
against whom he testified. Let us then suppose that the prose- 
cuting attorney was not all that he should be and that for some 
reason, political, personal, or otherwise, he declined to treat the 
witness fairly and to refrain from prosecuting or take such other 
steps as the situation required. Let us then suppose that he 
urged the prosecution of the witness to trial and secured a verdict 
of guilty and that, either before the trial was finished or after the 
trial was finished and the verdict rendered, the witness applied to 
the Court for a continuance or for a suspension of the sentence on 
the ground that he had an equitable right to protection. Suppose 
the facts were all brought out on the record and the Court accom- 
panied them with a recommendation for executive clemency 
against the protest of the prosecuting officer and bailed the pris- 
oner. Suppose, then, after some time had elapsed without action 
by the executive, the prosecuting officer inspired by the same 
animus, whatever it might be, which led him to refuse to carry 
out his ‘* gentleman’s agreement” should apply to the Supreme 
Court of the United States for a writ of mandamus, directing the 
lower court either to proceed with the trial or to impose sentence. 

Would the Supreme Court of the United States issue such a writ 
of mandamus and thus make itself a party to the malicious and 
unjust proceeding of the prosecuting officer? It is difficult to 
believe that they would issue a writ in such a case. It may be 
said that such a case is an extreme one which would not happen, 
but the very human history of English political trials out of which 
our law developed, shows that political malice was one of the great 
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factors in the history of Anglo-Saxon criminal administration, 
against which the English Bill of Rights and permanent judicial 
tenure and American institutions generally were a protest. 

Now what is the basis of the ‘‘ equitable” right of a witness to 
a pardon in such cases? 

Obviously it is because in the theory of the law he has purged 
his crime by doing his duty and service to the community, and in 
the theory of the law as expressing a spirit of fairness, he is 
treated as having repented and cleansed himself, so that it is safe 
and proper to allow him his freedom. 

But all this is a humane practice of the ** square deal” entirely 
outside of the strict view of crimes and punishments. 

Everybody knows also that it may not by any means be true 
that a witness who thus establishes an ‘* equitable” right is a 
deserving person. He may be a coward. He may be actuated by 
resentment or hatred or other undeserving motives and yet he has 
committed an overt act which entitles him to be treated as a man 
who is behaving himself properly as a citizen. 

Now we come to the question of principle. If these men who 
have thus brought themselves within the humane theory of fair 
treatment, because they have theoretically done their duty toward 
the state, are really dealt with in practice in accordance with the 
humane discretionary judgment of the Court and of the prosecut- 
ing officer, which generally of course coincide in the matter, does 
not the same common law principle really extend to, and include, 
the humane scientific practice based upon actual experience of its 
value, which recognizes the discretionary power of the Court and of 
the prosecuting officer to encourage defendants to do their duty as 
citizens by living reputable lives, in fact, and not merely to save 
their skins by becoming more or less theoretically good citizens 
through the process of going back on their associates in crime by 
turning State’s evidence? What common law priuciple is there 
which warranted the development of the practice described by 
Lord Mansfield which does not include the entire system of proba- 
tion as it was developed without statutory authority in the Massa- 
chusetts courts and as it was applied in the Federal Courts of 
First Circuit for the past sixty yéars or more? 


Tue ‘“* Jupicia, PowrEr” 1s Not DEPENDENT ON CONSENT OF 
THE PROSECUTING OFFICER. 
One practical result of the opinion in the Killits case which 
deserves consideration is that the controlling discretion as to 
imposing sentence is transferred from the Court to the prosecuting 
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officer of each district, or the department at Washington. It is 
the usual practice of courts not to impose sentence until the 
government (or the defendant, if he is anxious to begin his punish- 
ment) moves for sentence. Upon such a motion the Court for- 
merly decided whether sentence should be imposed. Punishment 
resulted, generally spesking, from a motion by the prosecution, 
approved by the Court, the District Attorney’s office and the Court 
working together in regard to sentence with the ultimate control 
in the Court. Hereafter the ultimate control will be, not in the 
Court, but in the federal department of justice, for in the opinion 
of the Supreme Court the judge is bound to sentence regardless of 
circumstances, if the prosecuting officer moves for it. Is this as 
it should be? It does not seem so. 

In any district in which a conceivably political atmosphere might 
prevail it does not seem that the prosecuting department should 
have the ultimate decision in such a matter. Regardless of the 
question of which party was in power, many men have noticed 
with concern a bureaucratic tendency to centralize the administra- 
tion of the criminal law in Washington officials remote from the 
locality where offences are committed, and tending to emphasize 
the fact that the District Attorney is considered more as a 
subordinate than as an independent officer. It is not suggested 
that the Attorney General and district attorneys exceed their 
powers in exercising their discretion as to the advisability of 
prosecution, a discretion which has always been exercised and 
without which the administration of justice would be impossible, 
as was shown a few years ago when the serious business of the 
municipal court in Boston was temporarily stopped by the ex- 
cessive number of arrests for violation of the ordinance against 
spitting in the streets. Since that time the prosecuting officers 
have exercised more discretion. But although this discretion as 
to the beginning of a prosecution is admitted and would, of course, 
be insisted upon as within the executive function of the govern- 
ment from time immemorial, yet the Court which is created for the 
purpose of administering impartially between the government and 
prosecuted persons, is to have no discretionary control, but is to be 
regarded as subject to the instructions of the prosecuting officers. 
Such a condition of affairs, unless statutory powers are granted to 
the Federal Courts, may contain greater danger to the community 
in the long run than any dangers of capricious abuse of the in- 
herent powers of the Federal Judiciary. 

Until the Killits opinion the writer had understood that the 
judicial power must exist independently of the consent of the 
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prosecuting officer; that the judge’s oath bound his conscience in 
the performance of all his functions and the exercise of all his 
powers, and these were not subject in the slightest degree to the 
dictation of any official in the government, high or low; that the 
District Attorney in each district was governed by his oath in 
these matters and was not subject to dictation by the department 
in Washington, although the Attorney General, of course, may 
proceed directly in any district in the country, if he sees fit to do 
so, whether with or without the consent and codperation of the 
local district attorney. 

Reference is made to the ultimate sanction under which these 
various officials perform their duties, not for the purpose of in- 
timating, in any way, antagonism, but for the purpose of stating 
more vividly the real meaning of the idea of independence and 
impartiality as the writer supposed it had been embodied in 
our judicial system for the purpose of giving practical application 
to the great constitutional principles. 

In Com. v. Maloney, 145 Mass., the Court in discussing the 
probation practice pointed out that it was only proper in a Court 
having continuous jurisdiction, and therefore a trial justice whose 
jurisdiction arose and existed only with and for each case, could 
not suspend sentence for some minor offence. It was also stated 
in this case as it was mentioned in the opinion of Judge Thacher 
already quoted, that the practice of suspending sentence was in 
fact by the consent of both parties to a case, because the govern- 
ment could move for sentence at any time and the defendant 
also, if he preferred to take his medicine, could move that he be 
sentenced. Naturally, there are not many convicted persons who 
are so anxious to be sentenced if the Court is willing to put them 
on probation, atid naturally also the suspension of sentence is 
almost invariably with the consent of the prosecuting attorney 
and at his request. Given a Court of continuing jurisdiction, 
however, the fact that either party may move for sentence, and 
that ordinarily the suspension of sentence is by consent of both 
parties, does not necessarily lead to the conclusion that the power 
of the Court rests upon the consent of the parties or is limited to 
such a case. 

The discussions about consent, etc., do not touch the under- 
lying principle involved in the probation system. As has already 
been pointed out, ever since the organized administration of 
justice began, prosecuting officers have necessarily exercised, with 
the approval of the community, a quasi judicial discretion in 
deciding what cases it is advisable for the state to prosecute, con- 
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sidering all the circumstances, the strength of the evidence, the 
circumstances under which the facts occurred, etc. It is also true, 
as appears from the passage quoted from Dalton’s ‘* Country 
Justice,” that for some centuries it was the practice of justices of 
the peace to exercise a judicial discretion to grant the ‘ good 
behavior” for minor offences in some cases. Now if such prac- 
tical discretionary power is and always has been necessarily exer- 
cised in fact by prosecuting officers or by the minor tribunals, 
such as the justices of the peace with their old-fashioned jurisdic- 
tion, it is immaterial so far as the ‘* equitable principle” is con- 
cerned whether this discretion was exercised in a technical sense 
as the judgment, or part of the judgment, or not. The point is 
that it was exercised to a greater or lesser extent for the same 
practical reasons which lie at the basis of the whole probation 
system, which has developed asa result of facing actual conditions, 
instead of abstract theories and technical rules or accidents. 

As to the matter of the consent of the parties as an essential 
element of probation, as Judge Hughes said in U.S. v. Mayer 
(235 U.S. 55, at 70), ‘* The consent of the prosecuting attorney 
could not alter the case; he was not a dispensing power to give or 
withhold jurisdiction.” 

The relations of the district attorney and the Court were dis- 
cussed by Judge McPherson in U.S. v. Linnier, 125 Fed. 73, at 
pages 86, 87, as follows, the question being as to the power of the 
Court, after setting aside a verdict of guilty in a murder case, to 
accept a plea of guilty of manslaughter and pronounce judgment 
thereon against the protest of the United States Attorney. After 
demonstrating that the Court *‘ has the power and the right to 
vacate the order granting a new trial, and then pronounce such 
judgment for such degree of crime as is covered by the indict- 
ment,” the Court said : 


‘¢The question is in no -way met by the fact that the 
United States attorney objects to a judgment for man- 
slaughter. Such objection is, in a measure, persuasive, but 
not in the slightest degree legally controlling. I do not speak 
lightly of the office of United States attorney. But it is the 
duty of that officer to prepare such indictments as ordered by 
the grand jury. When the indictment is returned, then it is 
his duty to move to dismiss, if he believes such order should 
be entered, or, if he believes otherwise, it is in his duty to 
prosecute the case. In the case at bar he and his assistant 
have prosecuted the case, and to the fullest extent have per- 
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formed that duty. They now, as they have the right, ask for 
another trial. That is their judgment, but in which they are 
mistaken. And their opinion, no more than the opinion of 
defendant’s counsel, can control. Both can and should urge 
their beliefs, supporting the same as best they can by argu- 
ment and by authority. But the motion of neither is juris- 
dictional, and the argument of either one, in any case, can 
only be intended as persuasive.” 


While the actual decision in the Killits case covers only the 
Ohio federal practice of suspending the execution of the sentence 
and does not decide that the Massachusetts federal practice of 
suspending the imposition of sentence is illegal, yet the opinion 
says so explicitly, that the latter practice is illegal that it will 
undoubtedly control. The opinion, of course, explains the law 
only for the Federal Courts — it does not affect the common law 
powers of judges in those states in which these powers have been 
recognized, as in Massachusetts, for the greater part of a century. 
And considering the old doctrine (or, perhaps, dogma) of the 
Federal Courts that there is no common law of the United States, 
the result of the opinion emphasizes in an interesting way the 
fundamental importance of our dual system of government, which 
provides us with forty-eight state laboratories of the common law 
of America. It also suggests the importance of caution in regard 
to recurrent epidemics of the codification fever and tendencies to 
overdo the work of uniform legislation, particularly in the field 
of administrative law. Law cannot develop to meet all the needs 
of a community solely through legislation, whether uniform or not. 
Judicial advance by competent judges within the field of judicial 
principles is absolutely essential to gradual healthy improvement 
in the administration of justice. This is a fact which must be 
recognized. The whole history of the common law and of equity 
jurisdiction proves it. The ability to develop law through the 
grasp of principles and the translation of them into practical ap- 
plication has been the distinguishing mark of great judges. 
For the purposes of illumination it is hardly necessary to mention 
a few names at random — Coke, Hardwicke, Mansfield, Eldon, 
Stowell, Cairns, Jessell, Marshall, Kent, Story, Parsons, Shaw, 
and others. 

The intellectual pioneer work of judges in the field of justice 
usually must precede (what may in time become desirable) legis- 
lative regulation and extension, as for example, in this matter of 
probation. In this country this judicial pioneer work must be 
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mainly done by judges in the state courts with the constantly 
increasing assistance of the jurists whom our law schools are 
developing. 

The broad perspective was expressed by Mr. Justice Matthews 
in Hurtado v. California, 110 U.S., at 531, as follows: 


‘¢ As it was the characteristic principle of the common law 
to draw its inspiration from every fountain of justice, we are 
not to assume that the sources of its supply have been 
exhausted. Ou the contrary, we should expect that the new 
and various experiences of our own situation and system will 
mould and shape it into new and not less useful forms.” 


Tue ConsTITUTIONAL PLACE OF PROBATION LEGISLATION. 


The modern statutory provisions for the suspension of sentence 
after it has been imposed do not affect the position already taken 
in this article that, so far as the judicial development of the princi- 
ple was concerned, before any statutory authority was given, the 
logical and only proper point for the Court to apply the principle 
was prior to the imposition of the sentence while the case was still 
fully within the inherent judicial power. The subsequent statu- 
tory authority now exercised in Massachusetts by the lower courts, 
but not by the Superior Court, and, as already pointed out, now 
under consideration by Congress for the Federal Courts, merely 
illustrates the fact that the whole subject of probation is not, in 
any way, as has been suggested, an invasion of the exclusively 
executive function known as the pardoning power. If it were an 
invasion of this function it would obviously be in itself unconsti- 
tutional, and would require not legislation, but a constitutional 
amendment. The real field in which such legislation falls is the 
common ground on one of the border lines of the constitutional 
division of functions, that common ground which was recognized 
by Judge Curtis in the opinion in Den v. Hoboken Land, etc., Co., 
18 How. 272, in which the ‘** boot was on the other leg.” In that 
case the validity of a distress warrant of a treasury official, issued 
under Act of Congress against a delinquent collector for the bal- 
ance due on his accounts, without any judicial proceeding, was 
sustained and the summary proceeding was held to be due process 
of law and not to be an invasion of the judicial function. The 
following quotation shows the method by which Judge Curtis 
approached the question for a unanimous court: 
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‘* To what principles then, are we to resort to ascertain 
whether this process, enacted by Congress, is due process? 
To this the answer must be twofold. We must examine the 
Constitution itself, to see whether this process be in conflict 
with any of its provisions. If not found to be so, we must 
look to those settled usages and modes of proceeding existing 
in the common and statute law of England, before the emi- 
gration of our ancestors, and which are shown not to have 
been unsuited to their civil and political condition by having 
been acted on by them after the settlement of this country. 
We apprehend there has been no period, since the establish- 
ment of the English monarchy, when there has not been, by 
the law of the land, a summary method for the recovery of 
debts due to the Crown, and especially those due from receivers 
of the revenue. It is difficult, at this day, to trace with pre- 
cision all the proceedings had for these purposes in the earli- 
est ages of the common law. That they were summary and 
severe, and had been used for purposes of oppression, is infer- 
able from the fact that one chapter of Magna Charta treats 
of their restraint. 

‘** The argument (against this proceeding) leaves out of view 
an essential element in the case, and also assumes something 
which cannot be admitted. 

*¢ It assumes that the entire subject matter is or is not, in 
every mode of presentation, a judicial controversy, essen- 
tially and in its own nature, aside from the will of Congress 
to permit it to be so.” 


Now approaching the present question by following in the foot- 
steps of Judge Curtis and finding nothing in the Constitution with 
which the probationary practice is at variance, we must look not 
merely to the exact method, but to the principles of the “ settled 
usages and modes of proceeding.” ‘* We apprehend there has 
been no period, since the establishment of the English monarchy, 
when there has not been” the power in the Courts to suspend 
judgment, whether in a civil or criminal case. The legislature 
which may define a crime and provide a penalty may also extend 
the judicial function by authorizing the exercise of discretion in 
the matter of suspending the sentence after it has been imposed, 
thus regulating the exercise of the function of ** catching the con- 
science of the king” (to wit: the sovereign people) without 
invading or authorizing invasion of the unlimited pardoning 
power of the executive, which involves an act of grace and is not 








Se Se 


TEA Sergey es, 


636 


controlled by a body of well-defined principles, such as those gov- 
erning equitable jurisdiction and such as those which are develop- 
ing through experience in the administration of the restrained 
‘‘equitable” probationary jurisdiction of the conscience of the 
state. Indeed, even the executive power of pardon through 
‘*acts of grace” is gradually being brought within the range of 
the scientific study of principles, either through constitutional 
provisions for, or executive acceptance of advice from, pardon and 
‘** parole” boards and committees. 

For a general discussion as to common ground between the 
three great divisions of governmental power see Pound, *‘ Justice 
according to Law,” 13 Columbia Law Rev. 696, and 14, 1 and 
103, and 2 Mass. Law Quart. 


Tue Punitive THEORY OF JUSTICE. 


It has been said that the power to require security for good 
behavior was a punitive measure mainly for the purpose of keeping 
peace because of continue dangerous impulses of the convicted 
person, while the probation practice ‘‘ relieves of punishment 
- + + because of the alleged virtues of the defendant.” A simi- 
lar arbitrary explanation might plausibly be made of all the other 
expedients of harsher generations discussed in this article. But 
the idea that the common law principle of administration of crimi- 
nal justice was exclusively a punitive principle does not seem tena- 
ble in view of the evidence to the contrary. Nor is the idea that 
probation is based upon ‘‘ the alleged virtues” of the defendant 
tenable either. The real basis and justification of probation as a 
judicial question is that in many ways the common, absolute, puni- 
tive notion that justice can be successfully administered in advance 
by wholesale, by the mandatory imposition of arbitrary penalties to 
be applied without discrimination in every case falling within a 
certain defined class, has broken down, and experience has shown 
that the filling up of jails indiscriminately under this arbitrary test 
is not now a protection to society, but has become a positive menace 
by making many prisons mere schools of crime. Accordingly the 
basis of the probation system is, not *‘ to relieve from punishment 
because of alleged virtues,” but in those cases where an examina- 
tion of the facts of the case warrant sufficient hope for improve- 
ment, to deal with the individual in such a way as to make the best 
of that hope, on the ground that he is more likely to be a fulure 
menace to society if he is punished than if he is given an opportunity 
under supervision to improve without being released from the juris- 
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diction of the Court and the possibility of punishment if the proba- 
tion experiment does not succeed. 

It is always easy, and sometimes fair, to ridicule certain phases 
of the practical application of principles by the courts. In the 
earlier periods of the growth of equity jurisdiction it was com- 
mon to ridicule it by saying that it varied with the length of the 
chancellor’s foot. In the same way this or that variety of prac- 
tice or occasional application of the probation principle may 
deserve ridicule and get it. It is not the intention in this article 
to minimize in any way the serious consequences which may 
result if the temptation to be excessively benevolent or good- 
natured or even to consider political circumstances (in those juris- 
dictions where there may be an elective bench) is yielded to. 

That the system opens up serious problems which may vary in 
degree in different jurisdictions is vividly pointed out by Professor 
Kocourek in his short article in the ‘* Journal of the American 
Institute of Criminal Law and Criminology” for May, 1915, 
entitled, ‘* An Unconsidered Element in the Probation of First 
Offenders.’’ He calls attention to the fact that in some jurisdic- 
tions under certain circumstances ‘‘ the probation system tends to 
make a victim of the person injured in favor of the wrong-doer,” 
that there is a tendency to ignore the person whose goods have 
been stolen, ete., and that the results of this tendency are only 
partially offset by the development of burglary insurance and 
other forms of insurance against criminal! deprivation or destruc- 
tion of property. He illustrates his points in the passage 
reprinted in the footnote,* presumably referring to an Illinois 
case. 








*From the standpoint of the offender also the probation principle may be seriously 
questioned, since it advertises to the world that a first offence brings no reproof from the 
State except some well-intentioned counsels from the trial judge and the possible incunve- 
nience of restoring what has been illegully taken or destroyed, if it happens that a resentful 
victim of the crime is willing to sacrifice his time and his effort and sometimes considerable 
outlays of money for such a barren result. 

“A typical case has come under the writer’s personal observation. Four men, two 
being employees of a merchandise jobber, and two being employed as teamsters employed 
by an independent contractor, entered into a conspiracy to appropriate goods belonging to 
the jobber, and to dispose of them to outside persons. Each separate stealing amounted to 
less than $200, the largest amount discovered being $125. At a certain point in the con- 
spiracy the plot was discovered by the jobber, who immediately employed detectives who 
brought to light about $700 of stolen property covering a short period of the activities of 
the conspirators in their dealings with two out of probably many other ‘fences.’ All the 
conspirators, including the two ‘fences’ made written confessions admitting only what 
could be proved by extrinsic evidence. The six criminals were arrested and afterwarde 
indicted for larceny. After the arrest, the jobber with his witnesses was obliged to dance 
attendance periodically for a number of months on the courts, to present the case to the 
Grand Jury, on repeated continuances, and in conferences with the State's Attorney. 
When the case at last was ready to be tried, the defendants entered a plea of guilt. Only 
the evidence of the defendants was heard; each of the defendants being called on to tell 





He concludes, however : 


‘¢ With all that may be argued against the probation system 
(and doubtless much may be said not only as to the principle, 
but also as to its present administration, the many glaring 
defects of which time and experience will find a way to 
remove) it can hardly be doubted that it responds to a new 
point of view in the treatment of crimes, which has been 
gathering increased momentum for several decades; and it 
may be expected that the principle will gradually extend 
iteelf.” . .. 

‘¢ The insurance idea has certain practical limitations beyond 
which initiative in the prosecution of crimes must still be left 





his story, which in each instance was a rambling narrative which only lightly touched the 
facts. The defendants had conceived the judicious plan of making a counter charge of 
fraudulent conduct against the jobber in an entirely different matter, and it became neces- 
sary for him in the same case under the direction of the trial judge to submit his books to 
the inspection of the thieves and their attorney, and suffer the humiliation of defending 
himself against what turned out to be an entirely unfounded charge based only, as it would 
seem, in the imagination of the defendauts. The party injured was not permitted to intro- 
duce any evidence, and the case was closed on the mere statements of the accused persons 
themselves. The defendants were found guilty, and at once applied to the Court to be 
released on probation. ‘The case was continued for an investigation to be reported to the 
trial judge, and on the appointed day the two ‘ fences’ stated that they would make restitu- 
tion of an amount which they themselves fixed, and thereupon all the defendants were 
released under the probation statute. When one of the ‘ fences’ paid over the amount 
which he bad determined as proper to pay, it was stated privately by his attorney that the 
money would not buy the paper with which to enter the goods which had in fact been 
stolen. 

The injured party was left in this situation. His actual Joss of merchandise mounted 
probably into thousands of dollars; he had expended in furnishing proof about one thou- 
sand dollars; he got back about $700 from the two ‘ fences;’ he had succeeded in defending 
himself from a maliciously founded charge of fraud; he had participated in a proceeding 
growing out of an injury to himself where he was not permitted to be anything more than 
a mere spectator; and he saw the authors of his injury go quit of all punishment. (All the 
defendants had been at liberty on bail, and the two employees of the jobber were per- 
mitted to keep what they had derived from their operations.) It is to be hoped that the 
defendants with this experience which has cost them only a certain amount of inconvenience 
will be so deeply impressed with the majesty of the law that they will never again trespass 
against a criminal statute. The case of the injured party is less promising; be is likely to 
generalize his experience with the probation statute into a principle, and attempt to save him- 
self from the effort of criminal action by other means than the defences of criminal prose- 
cution. Another later instance in the same jobber’s business has come to the writer's 
attention. An employee (whether encouraged by the other case or not does not appear) was 
stealing merchandise and disposing of it for money. The dishonest employee was simply 
discharged without having to suffer the stuin of conviction for crime. The employer thus 
avoided the expense and inconvenience of an abortive prosecution, and the employee enjoys 
the widest latitude for reformation. 

** The deterrent effect of criminal punishment is largely eliminated in such cases as the 
above, and perhaps persons will be discovered who are actually stimulated by the promising 
situation which threatens nothing more serious than the restoration of the gains of a crimi- 
nal enterprise. The great bulk of the members of any civilized society will remain unaf- 
fected by any such inducements, and for them a criminal code is entirely unnecessary except 
as a shield of defence. It seems hard to take away from this part of society this armor of 
protection, not for any delinquency on their part, but in order to perform an experiment on 
their enemies.” (Cf. Dean Barnett’s Article, “ Am. Law Reyv.,”’ Sept.-Oct., 1915.) 
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to the individual directly injured, and the State will grievously 
err if it takes his complaint less seriously into consideration 
than the problematical reformation of the offender. To the 
extent that the interest of the person injured is disregarded 
for contingent benefits to the wrong-doer, to that extent the 
criminal code becomes nullified. 

‘* We may therefore conclude that the probation principle 
as a visitorial expedient which leaves the offender in his nor- 
mal surroundings as a productive unit of society under the 
direct tutelage of the State is a valuable invention provided 
that the probation system does not for the purpose of re- 
forming the offender inflict an evil on the person injured, 
and does not by its leniency encourage the commission of 
crimes.” (p. 17.) 


Probation as a judicial function is not a ‘‘ capricious” or 
‘* arbitrary ” jurisdiction and the fact that it may be administered 
occasionally by a judge who may have ‘‘ capricious” or ‘‘arbi- 
trary,” or excessively benevolent peculiarities does not alter the 
essential nature of the jurisdiction as one that is based upon prin- 
ciples which will grow more distinct as time goes on. 


F. W. GRINNELL. 
Note. 

Corrections of any errors or inaccurate statements in the fore- 
going discussion will be much appreciated by the writer. 

By inadvertence the cases of Com. v. Foster, 122 Mass. 317, 
Com. v. McGovern, 183 Mass. 238, and Marks v. Wentworth, 199 
Mass. 44, were not referred to and discussed. These opinions 
should be read. If the views in the foregoing article are sound the 
suggestion in the last named case that the probation power was 
dependent on ‘ the consent of the defendant ” is open to question, 
although of course it is probably seldom that the defendant 
objects. In that particular case the Court had specifically found 
that ‘* the object of the probation seemed to be accomplished.” 

The most recent decision relating to probation is Catheron v. 
County of Suffolk, 227 Mass. 598, relating to the method of 
appointment of probation officers by the Superior Court, and it 
was held that such an appointment under the statute was a judicial 
act to be performed by a single judge of that Court. This is in 
accordance with the practice. The first probation officer appointed 
by the Superior Court was Edwin Mulready, Esq., of Rockland, 
who was appointed for the County of Plymouth by the late Judge 
Sherman. 


- G. 
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LEASING OUT THE TENANT AT WILL. 

The reading of the report of the Counsel of the Legal Aid 
Society, and particularly what he said in regard to the denial of 
justice to the poor, crystallized some rather vague ideas about the 
common practice of leasing out the tenant at will, which have 
been floating about in my mind for a considerable time. The 
report, together with the fact that I was at one time in the office of 
the Society, encouraged me to believe that what I have to say may 
be of some practical importance, for while under ordinary cir- 
cumstances no practitioner would be justified in taking the tenant’s 
case up to the Supreme Court, the society which has dozens of 
such cases every year might surely find it worth while to make a 
test case of one of them. 

Let me say at the outset that I have not the least intention of 
attacking the perfectly well-established doctrine that our statute 
in regard to the notice required to terminate a tenancy at will 
does not prevent its termination by the creation of a greater 
estate by the lessor. As Chief Justice Shaw says, in the case of 
Howard v. Merriam, 5 Cush. 563, 573, ‘‘In its (the statute’s) 
scope and purpose, it is limited to the case of determining the 
will and terminating the tenancy, by the act of the party 
desirous of doing so. But we think it leaves all other cases of 
determining the estate by act of law as they stood before.” 
The opinion in Howard v. Merriam is very long and exhaustive, 
and as every one knows the doctrines propounded in it have been 
the law in this Commonwealth ever since. 

But in the great majority of cases, if the landlord takes the 
trouble to make out a lease at all it is a mere form, with no 
intention on his part to give the control of the premises to the 
nominal lessee nor on the part of the latter to take possession, 
and if any rent is specified it is never paid. It is to this situation 
that I am going to devote my attention. 

I realize that it has long been considered as settled that such 
leases are effectual, and that it is not open to the tenant to ques- 
tion them. The basis for this idea is the opinion in Curtis v. 
Galvin, 1 Allen, 215, of which more hereafter. It is to be noted 
that in the long and well-considered opinion in Howard v. Merriam 
these words are to be found on page 574: ‘* It may be said that 
if a lessor is desirous of getting rid speedily of an unwelcome 
tenant, he may convey away his estate, and his grantee may then 
enter, or have the summary process provided by statute, without 
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giving the three months’ notice. If this should be done colorably 
or fraudulently, without any intent to alienate, it might, like 
other fraudulent and colorable acts, be held void. 

‘* But if the lessor does in fact alienate, it is clear that by oper- 
ation of law the tenancy is at an end.” 

The above language was merely a dictum and Chief Justice 
Bigelow said in Curtis v. Galvin, 1 A. 215, 216, that it could not 
be supported on principle or authority. Let us see whether he 
was quite accurate, especially in regard to principle. Perhaps the 
best way to accomplish our purpose is to examine the case of 
Curtis v. Galvin in some detail. The plaintiff was a tenant at 
will of one of the defendants, Galvin. Galvin conveyed the 
premises to Carney by deed. Carney notified the plaintiff of the 
conveyance and gave him notice to quit. The plaintiff did not do 
so and the defendants ejected him. The plaintiff thereupon 
brought his action in tort. The Court found for the defendants 
on the ground that the tenancy at will was determined by the 
conveyance, about which, of course, there can be no dispute. 
But the Court went on to say — and it is from the language I am 
about to quote that the idea that the genuineness of such leases 
cannot be questioned springs, —‘‘ The evidence offered by the 
plaintiff to impeach this conveyance, and to show that it was 
colorable, and was in fact made for the purpose of enabling the 
said Galvin to eject the plaintiff from the premises, was rightly 
rejected. The deed was a valid one as between the parties. It 
passed the title to the premises. The grantor had no power to 
compel the grantee to surrender the estate conveyed to him. 

He (the plaintiff) took his estate or interest in the 
premises subject to all the rights of the owner therein. 
The determination of an estate at will, by an alienation by the 
owner of the reversion, is one of the legal incidents of such an 
estate, to which the right of the lessee therein is subject.” 

It is unfortunate that it does not appear in the report of the 
case what the evidence was that was offered by the plaintiff to 
show that the conveyance was colorable. Much of the language 
I have just quoted states the law accurately, but does it really 
justify the conclusions that have been drawn from it or the state- 
ment of Chief Justice Bigelow that the dictum of Chief Justice 
Shaw cannot be supported on principle? 

There are two things which run through many different branches 
of the law, distinct from each other, and yet closely enough related 
to be often confused. They are intent and motive. It usually 
happens that the second is unimportant as a matter of substantive 
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law, but yet is important as evidence of the first. Did not Chief 
Justice Bigelow inadvertently miss this distinction in the case in 
question? 

There is no doubt that he was correct in finding for the defend- 
aunts if the conveyance was good between the parties to it. If the 
landlord intends to give a real lease and the proposed lessee 
intends to take it, their motives, however hostile they may be to 
the tenant at will, make absolutely no difference. But in the 
general run of the cases we are considering is there any intent to 
make a real lease? 

It is true that most leases are deeds, and deeds are solemn sorts 
of things about which the law throws many safeguards. They 
cannot be varied by parol. But does that mean that whether or 
not the parties intended to make a deed cannot be shown by parol? 
I have heard it so argued, but does not that argument misconstrue 
the real nature of the statute of frauds? The statute does not 
mean that you can substitute writing for intent, it merely means 
that the intent will not be effectual unless evidenced by writing. 
As Martindale says in his ‘* Law of Conveyancing,” ‘‘ In all cases 
an intention that the deed shall be delivered and become effective 
must exist.” In our case do not the apparent lessor and lessee 
say to each other in effect, — ‘‘ Of course this piece of paper we 
are signing doesn’t mean anything. I, the nominal lessor, haven’t 
the least intention that you shall get possession of these premises ;” 
and doesn’t the nominal lessee answer in effect, — ‘‘ Oh! I under- 
stand that perfectly. I am sure I haven’t the least desire to con- 
trol the premises and still less desire to pay the rent specified.” 

Can it be seriously contended that the tenant at will should not 
be allowed to show that such a transaction is colorable? The 
doctrine that a tenancy at will is determined by the alienation of 
a greater estate by the lessor is perfectly logical and goes far back 
into the history of the common law; if a lease is really intended and 
the lessee under the written lease really intends to take possession, 
even though a desire to oust the tenant at will is the sole motive 
of the contracting parties, there can be no doubt that the tenancy 
at will is thereby determined. But the common practice and the 
rulings of our inferior courts go far beyond that. They amount 
to saying this: ‘* The statute which was passed to make definite 
and certain what notice the parties must give each other in tenan- 
cies at will binds only the less clever landlords, all the others by 
going through a species of legal legerdemain can get rid of their 
tenants within forty-eight hours.” 
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Leaving the discussion of the principle which should govern 
these cases, we find that by adopting the doctrine I am contend- 
ing for we are not running contrary to the rule of stare decisis. 

As we have seen, Curtis v. Galvin in its decision is not an 
authority against me. The Court there said that there was a real 
conveyance, good between the parties to it, and hence there was in 
that case an intention to convey, which made the motives of the 
parties to it immaterial. This being so, the remarks of Chief 
Justice Bigelow to the effect that the words I have quoted from 
Chief Justice Shaw were wrong in principle and unsupported by 
authority are themselves mere dicta, and I submit that between 
the two we should choose the words of Judge Shaw as being 
supported by reason. Nor do I find any later cases supporting 
the dictum in Curtis v. Galvin, but, on the contrary, there are 
several later cases, which, although not directly concerned with 
the point we are discussing, strongly bear out my contention. In 
Streeter v. Ilsey, 147 Mass. 141, 144, the Court says: ‘* It was 
held in them (i.e., in two cases cited by the Court) that it was 
not inconsistent with the relation of a tenant to deny the right of 
the landlord to convey to another a greater estate than that which 
the tenant himself derived from his lease, and that, further, he 
might show that an assignment made by the landlord was 
ineffectual to pass the landlord’s title.” 

The language the Court uses in Green v. Pearlstein, 213 Mass. 
360, is highly significant as showing that they recognized the 
difference between intent and motive. The plaintiff was a tenant 
of one of the apartments in a tenement house, and was injured 
by the falling of some plastering. The owner set up as one of 
his defences that he had made a written lease of the whole 
premises to another. It appeared by the evidence that this other 
person was in control of the premises and a verdict was ordered 
for the owner. The Court says on page 361: ‘* The plaintiff 
put in evidence that the defendant Geller had taken from the 
defendant Pearlstein (the owner) a lease of the house which 
contained the tenement hired by the plaintiff's husband, and was 
in control thereof, at the time of herinjury. . . . The rest of 
Geller’s testimony might have created some suspicion as to Mrs. 
Pearlstein’s motive in giving the lease to him, but did not tend to 
show that he had not in fact taken possession of the leasehold 
interest, or that he was not in control of the premises. If so, the 
motive of the lessor was not material. Curtis v. Galvin, 1 A. 
215, 216; Pratt v. Farrar, 10 A. 519.” 
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There is, however, a still later case, which it seems to me is 
absolutely conclusive in the matter. It is Maionica v. Piscopo, 
217 Mass. 324. The facts in this case are practically the same 
as in Green v. Pearlstein. Here also the owner of the building 
offered in evidence a paper purporting to be a lease of the prem- 
ises to a lessee, one Zerella. The plaintiff offered evidence com- 
batting the bona fides of this lease. The Court said on page 
328, ‘If the paper in evidence, purporting to be a lease of the 
entire building from the defendant to Zerella, was a genuine and 
complete statement of their interest in the property in question, 
then the defendant was under no obligation to the plaintiff to 
maintain this railing, and the jury were so instructed. But, 
however binding this paper may have been between Piscopo and 
Zerella, the plaintiff was not a party thereto and was not bound 
by it. Her contention was that the alleged lease was a sham, a 
mere paper transaction devised to shield the owner of the prop- 
erty from the responsibilities of ownership.” 

This case of course is not a case where a landlord is trying to 
eject a tenant at will by means of a sham lease; but it seems to 
me there is no logical distinction between this case and the kind of 
cases with which we are dealing. In Maionica v. Piscopo a land- 
lord was attempting to escape liability in tort to a tenant of one of 
the apartments in a block by making a sham lease of the whole 
premises to an outsider. There is no doubt that in this case if 
Piscopo’s lease to Zerella had been a real lease then he would not 
have been liable to the plaintiff, no matter what his motives were, 
Green v. Pearlstein, supra. In the cases we are dealing with 
there is no doubt, if the parties to it intend a real lease, that the 
tenancy at will is ended, no matter what their motives are, but, it 
seems to me, that under Maionica v. Piscopo there is no logical 
escape from saying that if the parties to the lease have no intent 
to create one, and the whole thing is a mere paper transaction, 
then the tenancy at will is not terminated. If this is so then of 
course it must be open to the tenant at will to show by evidence 
what was the intent of the parties to the purported lease. 

If the doctrine I have been contending for is correct it may be 
said that it deprives landlords of necessary protection in dealing 
with irresponsible tenants. The remedy for that is a change in 
the statute in regard to notice. Landlords are not a specially 
privileged class for whose benefit our common law should be made 
absurd. 


Morton L. Lewis, 
340 Main St., 
Worcester, Mass. 
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THE EFFECT ON INTERESTS IN REAL ESTATE OF 
COMPROMISE AGREEMENTS AS TO WILLS. 


AN ANSWER TO A QUESTION SUGGESTED BY THE COURT 
IN NEAFSEY v. CHINCHOLO, 225 MASS. 12. 


(Read before Mass. Conveyancer’s Assoc. May 4, 1917.) 


A question suggested by the court, apparently for the considera- 
tion of the bar in the opinion in the case referred to, has caused 
some discussion and some uneasiness at the bar in regard to the 
effect of a statute which has been upon the books since 1864, and 
under which the titles to a considerable amount of property have 
been passed during the interval. The substance of the case was 
as follows: 

A will gave some realty by life estates, with remainder to ** my 
then legal heirs-at-law.” There was objection to the will and by 
virtue of R.L., chapter 148, sections 15, 16, a compromise agree- 
ment was made as to the will, whereby the remainders were elimi- 
nated. The real estate was then mortgaged to a savings bank and 
the proceeds of the mortgage used to pay debts, ete. The decree 
confirming the agreement recited the appointment of a guardian 
ad litem for minors and future contingent interests and his consent, 
but there was no record of such appointment. After the life 
estates had dropped the ‘‘ then heirs-at-law,” who were minors, 
petitioned by their guardian to vacate the decree so far as their 
interest was concerned, because they were not represented and the 
court had no authority to enter it. It was held (1) the signa- 
ture of a guardian ad litem for persons now in being holding 
future contingent estates is unnecessary for a valid agreement. 
Such persons need not be a party to the proceedings. But (2) by 
the statute it is necessary for the court to appoint a person to 
represent their interests before ratifying an agreement. (3) As 
the rights between the parties are contractual and not testament- 
ary the two-year statute of limitations (R.L., c. 136, § 3) does 
not apply to bar plaintiff’s petition. (4) The recital in the decree 
that future interests were represented is not conclusive on a petition 
to vacate and the petitioner may prove that such was not the case. 
(5) ** And so far as the savings bank, as mortgagee, is affected, 
its interests probably can be secured by subrogating it to the 
rights of creditors and others whose claims were paid with the 


money it lent. (See Newell v. Hadley, 206 Mass. 335, 340, 341, 
and cases cited.)” 
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The court then says: 


‘* Even if it shall appear that a guardian ad litem to repre- 
sent future contingent interests was appointed, that is not 
necessarily conclusive of the rights of the petitioners, who 
apparently had been deprived of their title without compensa- 
tion. Other questions are likely to arise, in that event. An 
important one is whether the attempted compromise agree- 
ment was within the scope of R.L., chapter 148, section 15. 
That statute authorized the proper parties to arbitrate or 
compromise a controversy as to whether the paper presented 
as the will of Peter Gaffney was, in fact and in law, his will. 
It is hard to see how it authorized interested parties to make 
a new will for the testator, and thereby to extinguish a devise 
over after a life estate. See Hastings v. Nesmith, 188 Mass. 
190. On this and other issues that have not been argued we 
express no opinion at this time.” 


The report was discharged, and the case ordered to stand for 
further hearing and trial. 

As the paragraph last quoted from the court invites the public 
discussion of this question, the following remarks are submitted 
for consideration : 


THE HISTORY OF THE COMPROMISE AGREEMENT STATUTES. 

R.L., 148, sections 15, 16, 17, and 18, provide as follows: 

** Section 15. The supreme judicial court shall have jurisdiction in equity 
to authorize the persons named as executors in an instrument purporting to 
be the last will of a person deceased, or the administrators with such will 
annexed, to adjust by arbitration or compromise any controversy between 
the persons who claim as devisees or legatees under such will and the per- 
sons entitled to the estate of the deceased under the statutes regulating the 
descent and distribution of intestate estates, to which arbitration or com- 
promise the persons named as executors. or the administrators with the will 
annexed, as the case may be, those claiming as devisees or legatees whose 
interests will, in the opinion of the court, be affected by the proposed arbitra- 
tion or compromise, and those claiming the estate as intestate, shall be 
parties. 


Section 16. If the court finds that any future contingent interests, which 
would arise under said will if admitted to probate, would be affected by the 
arbitration or compromise, it shall appoint some person or persons to repre- 
sent such interests in such controversy, and the court shall have like power 
as to any bequests made in the will for charitable purposes, if no trustees 
have been appointed in such will; in both cases with such conditions as to 
costs as the court orders. 
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Section 17. An award or compromise made in writing in any such case 
shall, if found by the court to be just and reasonable in relation to the par- 
ties in being, and in its effect upon any future contingent interests that might 
arise under such will, and upon any bequests to charities made in the same, 
be valid and binding upon such interests and upon such bequests, as well as 
upon the interests of all persons in being, but it shall not impair the claims 
of creditors. 

Section 18. If a minor or a person under guardianship is a necessary 
party to an arbitration or compromise under the provisions of section fifteen, 
he shall be represented in the proceedings by his guardian, or by a guardian 
ad litem appointed by the court, who shall in the name and in behalf of the 
party he represents make and receive all proper conveyances and payments 
necessary to carry into effect any award or compromise sanctioned by the 
court.” 


They were originally passed in substantially their present form 
by chapter 173 of 1864. By section 1 of chapter 415 of 1891 it 
was provided that 


**The probate courts shall have jurisdiction in equity, 
concurrently with any other court having jurisdiction of pro- 
ceedings in equity, of all cases and matters relating to the 
administration of estates of deceased persons or to wills or 
trusts created by will, and such jurisdiction may be exercised 
upon petition, according to the usual course of proceedings 
in the probate courts.” 


This provision was interpreted by some as giving the probate 
courts jurisdiction to confirm compromise agreements and was 
acted under for this purpose. This question came before the 
supreme court in 1902 in Abbott v. Gaskins and it was there 
decided that the Statute of 1891 did not extend this jurisdiction 
to the probate courts, which was not part of the general equity 
jurisdiction, but was purely statutory. Thereupon the legislature 
passed chapter 538 of 1902 confirming so far as possible previous 
acts of the probate court of this character, and in 1903 chapter 
222 provided 


‘¢ The probate court shall have jurisdiction concurrent with 
the supreme judicial court of all cases and matters under 
sections fourteen, fifteen, sixteen, seventeen, and eighteen of 
chapter 148 of the Revised Laws.” 


Since 1903, therefore, the probate courts appear to have all the 
jurisdiction of this kind that the supreme court had had since 
1864. 
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Tue Lecat Errect or THESE STATUTES. 

The obvious purpose of these statutes is to provide a method 
of quieting a peculiarly undesirable kind of litigation. (Cf. Clarke 
v. Cordis, 4 Allen, 466.) The effect of the statute of 1864 
appears to have been to modify both the Law of Wills and the 
Laws of Descent, so that every man dying and leaving a will 
since 1864 has left it subject not only to the obvious possibility 
of contest, but subject to the rules by resort to which the conflict 
may be avoided and his intention carried out, so far as practicable, 
without resort to litigation. The rights of his heirs or of the 
beneficiaries under bis will have been subject to this same law of 
adjustment, for the will cannot speak effectively until it is officially 
proved, and for this the Laws of Descent and the Wills Act are 
subject to legislative alteration if the legislature indicates a clear 
purpose to alter them. 

Also, as is stated by the court in the opinion referred to, 


‘‘Tf all the parties are of age and no future contingent 
interests are involved, the parties do not really need the 
assistance of the court.” 


The most important need for the passage of the statute was to 
provide a method for settling estates definitely where there were 
minors or future contingent interests. 

It has been distinctly laid down by the court regarding the 
statute, that ‘*it provided the machinery by which any will con- 
test might be settled, no matter how complicated might be the 
provisions of the wil! as to any possible future contingent interest.”’ 
(Baxter v. Treasurer and Receiver General, 209 Mass. 459, 462.) 

It is therefore’ puzzling to understand what is meant when it is 
said in the passage above quoted from Neafsey v. Chincholo, 225 
Mass. 12, 18, that, even if a guardian ad litem was appointed 
according to the statute to represent future contingent interests 
‘* that is not necessarily conclusive of the rights of the petitioners 
[contingent remaindermen], who apparently had been deprived 
of their title without compensation,” and that ‘it is hard to see 


how it authorized interested parties to make a new will for the 
testator, and thereby to extinguish a devise over after a life 
estate.” 

It has been said that such agreements of compromise do not 
operate ‘* to make a new will” fora testator. Thus, in Hastings v. 
Nesmith, 188 Mass. 190, 194, Loring, J., said, ‘* Such an agree- 
ment never is a modification of the will; it is a compromise of the 
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rights of the parties under the will on the one side, and of those 
who claim that the will is void, in respect to the matters covered 
by the compromise, on the other side.” Also in Brandeis v. 
Atkins, 204 Mass. 471, 474, Rugg, C.J., said, ‘* The agreement 
for compromise did not become a part of the will . . . the 
rights of the parties growing out of the agreement rest upon it 
and the decree confirming it, and are not testamentary rights.” 
These passages were quoted by Hammond, J., in Bazter’s Case, 
209 Mass. 459, 462, and he added that ‘* while it is sometimes 
said that the whole decree works a modification of the will, yet 
that effect is not due to any change in the provisions of the will, 
as such, but to the concessions made by the legatees to the heirs- 
at-law or among themselves as to what disposition shall be made 
of various interests granted to them in the will.” It is probably 
only in this sense that the words ‘‘to make a new will for the 
testator” are used in Neafsey v. Chincholo. 

It is not so easy to explain the language about depriving the 
unascertained persons contingently interested of their title without 
compensation. They were not heirs of the testator, and would 
never have been entitled even to a contingent title unless the will 
was proved. A person cannot be said to be deprived of his title 
when it is in dispute whether he has any title or not. The con- 
troversy concerning the probate of the will might just as well be 
compromised on the terms that probate should be refused and 
certain sums paid to one or more of the persons who would other- 
wise be disappointed, as by allowing it to be proved with an agree- 
ment that some of the beneficiaries should give up their rights 
under it. In any case none of them are deprived of any title, and 
the statute does not require that any one shall have compensation 
for any asserted right to which effect is not given by the compro- 
mise. (Cf. Clarke v. Cordis, 4 Allen, p. 474.) So far as contin- 
gent interests are concerned the exact purpose of the statute seems 
to be to allow the court to make a decree which changes the 
results of the will, for that is the effect of every compromise under 
it in which such interests are altered or explained. 

As regards the title to land —if the statutory decree operates 
on any property of any kind there appears to be no reason why it 
should not operate upon interests in real estate. The Law of 
Wills having been modified as explained above and it being 
specifically provided in section 17 that if such unascertained con- 
tingent interests are properly represented, the compromise and 
decree confirming it shall ** be valid and binding upon such inter- 
ests,” why is there any more difficulty about the conclusion that 
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the title to the real estate goes in accordance with the confirmed 
agreement without specific conveyance than there is about the con- 
clusion that the title to trust property vests in a succeeding trustee, 
appointed in accordance with R.L., chapter 147, by the force of 
the statute and without conveyance? 

Compare also the partition statute R.L. 184, sections 34-36, 
41, and 52. 

This question of the effectiveness of compromise agreements 
has long been considered settled by the reasoning of Chief Justice 
Bigelow, in Clarke v. Cordis, 4 Allen, 466, which was decided in 
1864, and the reasoning in that opinion, particularly on pages 
472-477, seems to bear out the views expressed in this note. 
See also Loring v. Hildreth, 170 Mass. 328, at 330. The case of 
Clarke v. Cordis dealt with the Statute of 1861 (section 14 of 
chapter 148 of the Revised Laws, which now appears as chapter 
447 of 1907) and that section, which was thus sustained as con- 
stitutional, appears to be a stronger statute than section 15 and 
the subsequent sections which are discussed in this note. Section 
14 provides for compromises between claimants under wills already 
admitted to probate, whereas sections 15, 16, etc., which we are 
considering, deal with the situation before the will is admitted to 
probate, and therefore before it has become the basis of any 
rights. Section 16 expressly recognizes this by saying that 


‘*Tf the court finds that any future contingent interests 
which would arise under said will if admitted to probate 
would be affected, etc., a guardian ad litem should be 
appointed.” 


It is submitted that if the provisions of the statute as to repre- 
sentation are strictly complied with, a decree of confirmation of a 
compromise agreement under a will operates directly on real 
estate or any interest therein of minors or unascertained contin- 
gent interests. 

Criticism of these views is earnestly invited from any member 
of the bar. An uncertainty about a question of this kind nat- 
urally spreads ‘‘ heart disease” among conveyancers and the more 
freely it is discussed the better, so that they may know how to 
advise upon a question which is likely to arise at any time in the 
practice of those who have anything to do with real estate, 
directly or indirectly. 


F. W. G. 
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Note. 


Since going to press my attention has been called to Renwick v. 
MacComber, 225 Mass. 380, at 384-5, and Ellis v. Hunt, 228 
Mass. 39, which contains the latest remarks of the Court on the sub- 
ject of compromise agreements. In neither of these cases do there 
appear to have been any contingent interests involved calling for 
the appointment of a guardian ad litem. The question in the Ellis 
case was whether certain trustees named in a will were necessary 
parties in an agreement to compromise, and the Court decided that 
they were in accordance with the clear intention of section 16, 
chapter 148, which calls for an appointment by the Court of some 
one to represent such interest ‘‘ if no trustees have been appointed 
in such will.” 

At the end of the opinion, however, the Court describes its con- 
clusion as follows: 

‘* The conclusion here reached rests upon the simple proposition 
that no agreement as to the legal title to real or personal estate 
can be complete and self-effectuating unless the person who holds 
that legal title is a party to it.” 

It is respectfully suggested that while the decision of the case 
is correct, the conclusion thus stated may be misunderstood, as 
no one ‘‘holds” the title under a will until that will has been 
proved. 

There is no decision yet that sections 15, 16, 17, and 18 are 
void in so far as they provide for the compromising of will cases 
in which contingent interests are involved. It is difficult to believe 
that such a decision will be made and Clarke v. Cordis overruled. 

The fact that the provisions of the will and not of the com- 
promise agreement are used as a basis for legacy taxes does not 
alter the position taken in the foregoing discussion. 


F. W. G. 









































COMPARATIVE INFORMATION AS TO AGE, EXPERI- 
ENCE, OCCUPATION, ETC., OF THE MEMBERS OF 
THE CONSTITUTIONAL CONVENTIONS OF 1917, 
1853, 1820, AND 1780. 


(Prepared by Miss Dickinson of the State Library and published by 
permission of Mr. Stearns, State Librarian.) 


CONSTITUTIONAL CONVENTION, 1917. 


320 Members 
319 Names given 
Oldest Member, James Madison Morton, Fall River, 80 years 
old 
Youngest Member, William Joseph Coughlan, Dorchester, 
21 years old 
172 Republicans 
97 Democrats 
5 Progressives 
3 Socialists 
6 Independents 
30 No party given 
1 Non-Partisan 
1 Labor Party 
26 between 20 and 30 years old 


65 - om 8 

94 ae 40 * 50 ‘6 « 

73 * ne- Oo ¢« « 

44 * oo * 70 s « 
9 « de, 
1 ae St oe Se CUM 
8 No data 


123 College Graduates 
151 Lawyers 
69 Business 
4 Professors 
8 Merchants 
5 Students 
9 Insurance 
6 Manufacturers 
8 Teachers 
2 Bankers 
5 Treasurers 
5 Physicians 
1 Journalist 
7 Farmers 








2 Engineers 
3 Carpenters 
2 Machinists 
1 Superintendent of Schools 
4 Clergymen 
1 Publisher 
117 served in the House of Representatives 


SS * ‘6 ** Senate 

4 & ‘© * Governor’s Council 

_ es ‘* U.S. Congress 

s » as Governors 

4 « ‘* Lieutenant-Governors 

ma ** Mayors of Cities 

 * in some City or Town Office 
) ) ‘* Public Office 


No data for 7 

Partial data for 3 

Walter F. Russell of Brockton, member-elect, died June 22, 
1917 

Hon. Dana Malone, died August 13, 1917 


CONVENTION OF 1853. 


422 Members 

421 Names given 

Oldest Member, Robert Rantoul, Beverly, 75 years old 

Youngest Member, Abijah Ide, Attleborough, 28 years old 
1 between 20 and 30 years old 


79 380 ** 40 
132 «40 * 50 4% 
125 = (50 * 60 
6 6 660! 7 OH 
6B “ 70 8 4% « 


81 College Graduates 
123 Farmers 
77 Lawyers 
18 Physicians 
24 Clergymen 
65 Merchants 
3 Druggists 
8 Judges 
2 Hotel Keepers 
5 Bankers 
5 Teachers 
9 Town Officers 
5 Public Officers 
7 State Officers 
57 Manufacturers 
12 Mechanics . 
1 Surveyor 
17 Carpenters 








1 Shipping 

4 Machinists 

4 Mariners 
13 Editors 

2 Collectors of Customs 
16 Business 

1 Publisher 

2 Printers 

3 Blacksmiths 

1 Civil Engineer 

2 Professors of Law 

1 Railroad President 

1 Vice-President 

6 Governors 

4 Lieutenant-Governors 
12 Presidential Electors 

262 served in House of Representatives 
mM |Cl™ ‘* Senate 

» ** U.S. House or Senate 

2 No data 

1 Partial data 


CONSTITUTIONAL CONVENTION OF 1820. 


488 Members 
Oldest Member, John Adams, Quincy, 85 years old 
Youngest Member, Barker Burnell, Nantucket, 22 years old 
15 between 20 and 30 years old 
84 " nT we = 
119 - a * 2 * ” 
129 " a ” 
71 - a 
24 si ne Sf * 
2 - os a OU ” 
93 College Graduates 
154 Farmers 
41 Clergymen 
7 Teachers 
1 Architect 
4 Judges 
78 Lawyers 
8 Jurists 
29 Physicians 
22 Business 
17 Public Officials 
7 Revolutionary Soldiers 
1 Historian 
3 Gentlemen 
12 Hotel Keepers 
17 Shipping 
2 Mechanics 
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6 Surveyors 
2 Yeomen 
32 Manufacturers 
7 Mariners 
89 Merchants 
4 Blacksmiths 
3 Masons 
i 2 Editors 
‘ 5 Druggists 
8 Collectors of Customs 
9 Carpenters 
2 Machinists 
27 Town Officials 
7 State Officials 
1 Contractor 
3 Magistrates 
3 Masons 
1 College President 
1 Journalist 
10 Banking 
359 served in House of Representatives 
m_ ** Senate 
3s « ** Governor’s Council 
6 ** Convention of 1788 to ratify U.S. Constitution 
20 U.S. House-of Representatives or Senate 
34 Presidential Electors 
1 Governor 
5 Lieutenant-Governors 
2 Continental Congress 
22 No data 
43 Partial data 
4 did not serve: 
Samuel Day of Wrentham 
James Howland of New Bedford 
Thomas Nye of Easton 
Alden Spooner of Easton 


CONSTITUTIONAL CONVENTION OF 1780. 


293 Members 
Oldest Member, Jonathan Livermore, Attleborough, 80 years 
old 
Youngest Member, Capt. Zenas Wheeler, New Marlboro, 21 
years old y 
18 between 20 and 30 years old 
44 “ 30 “ce 40 “ec “ 
85 ‘6 40 “ 5O “ “é 
66 - ert ee Ue 
31 - aos *« « 
2 a 70 “ 80 «e “ 
1 80 90 
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56 College Graduates 
110 Farmers 
24 Clergymen 
9 Teachers 
8 Judges 
19 Lawyers 
19 Physicians 
13 Revolutionary Officers and Soldiers 
1 Statesman 
2 Gentlemen 
8 Hotel Keepers 
5 Ship Mates 
2 Sea Captains 
5 Surveyors 
5 Blacksmiths 
1 Yeoman 
5 Jurists 
2 Carpenters 
10 Public Officials 
17 Town Officials 
2 Manufacturers 
21 Merchants 
2 Mariners 
1 Naval Officer 
1 Chief Justice 
1 Architect 
1 Civil Engineer 
1 President of the U.S. 
2 Vice-Presidents 
11 Presidential Electors 
7 Governors 
4 Lieutenant-Governors 
125 served in the House 


40 * «« «6 Senate 
20 «4 ** «© Governor’s Council 
oOo « ‘« % Convention of 1788 to ratify the U.S. Con- 
stitution 
& « ‘* U.S. House or Senate 
7 ‘*  & Continental Congress 
86 No data 


10 Partial data 

















QUARTERLY TITLE INDEX TO LEGAL PERIODICALS. 


AMERICAN BAR ASSOCIATION JOURNAL. 


AprRIL, 1917. 


The New Constitution of Mexico. Robert J. Kerr. 

Adverse Possession — Prescription. Axel Teisen. 

The Right of the Adopted Child in Intestate Succession. Arthur R. 
Thompson. 

The Webb Bill and the Anti-trust Laws. Gilbert H. Montague. 

International Law and War. Henri LaFontaine 

Review of Important Legislation in the United States during the Year 
1916. Prof. Thomas I. Parkinson. 


Jury, 1917. 
Reports of Committees on 
Admiralty Bills — Bureau of Comparative Law — Commerce, Trade, 
and Commercial Law — Government Liens on Real Estate — Griev- 
ances — Insurance Law — Model Insurance Code — International 
Law — Judicial Recall— Jurisprudence and Law Reform — Legisla- 
tive Drafting — Professional Ethics— Patent, Trade-mark, and 
Copyright — Remedies and Laws relating to Procedure — Reports 
and Digests — Uniform Judicial Procedure — Uniform State Laws — 


Limited Partnership Act— Uniform Act for Extradition of Persons 
of Unsound Mind. 


AMERICAN LAW REVIEW. 

Marcu-Aprit, 1917. 
Discrimination under the Act to regulate Commerce. Henry Hull. 
‘¢ Police Regulations — Essentials of Unconstitutionality. L. Dee Mallone. 
Future Mental Suffering as an Element of Damages. James M. Kerr. 
Void and of No Effect — 408. Guernsey Price, 
A State Trial. A. F. Norris. 
Do Our Laws protect Criminals? Henry A. Forster. 


Mar-—Joune, 1917, 
Citizen Genet — His Contribution to International Law. 
Robert Devereux, Second Earl of Essex. Jesse Turner. 


The Origin and Use of Private Seals under the Common Law. R. C. 
Backus. 


The Right of Asylum with Particular Reference to the Alien. Max J. 
Kohler. 


‘Impediments ” to Marriage. Albert Swindlehurst. 


Oscar Hallam. 
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Juty—Avcust, 1917. 

The Dissenting Opinion of Justice Harlan. Thomas Jefferson Knight. 

Robert Devereux, Second Earl of Essex (Cont. from May-June issue). 
Jesse Turner. 

The Right of the United States to admit the Philippine Islands into the 
Union as a State, to cede to a Foreign Power, or to declare Inde- 
pendent. George A. Malcolm. 

Humanizing the Law. William Morgan Hannan, B.L., LL.B. 

Summary of dealing with Spies. Henry A. Forster. 


AMERICAN JOURNAL OF INTERNATIONAL LAW. 
AprRIL, 1917. 
British Prize Court Decision in the Chicago Packing House Cases. Chandler 
P. Anderson. 
The Case of the Appam and the Law of Nations. Dr. Arthur Burchard. 
The Appam Case. Frederic R. Coudert. 
The Right of the Master and Crew of a Captured Ship to effect Her Rescue. 
Charles Noble Gregory. 
The Hellenic Crisis from the Point of View of Constitutional and Interna- 
tional Law. Part II. Theodore P. Ion. 
The Destruction of Neutral Property on Enemy Vessels. Quincy Wright. 


Juty, 1917. 
The Prussian-American Treaties. Jesse S. Reeves. 
Community Fines and Collective Responsibility. James W. Garner. 
Treaty, Violation and Defective Drafting. Denys P. Myers. 
Conflicts between International Law and Treaties. Quincy Wright. 
Hugo Grotius, Diplomatist. Hamilton Vreeland, Jr. 
Autonomous Neutralization. Stewart MacMaster Robinson. 


CALIFORNIA LAW REVIEW. 
May, 1917. 
Federal Incorporation of Railroads. Max Thelen. 
Is the Regulation of Railroad Crossings a Municipal Affair? William Carey 


Jones. 
The Extralateral Right: Shall it be abolished? William E. Colby. 


Jury, 1917. 
The Establishment of Civil Government in Porto Rico. William H. Hunt. 
The Execution of Wills in California. Nat Schmulowitz. 


Some Reasons why the Code States should adopt the Uniform Sales Act. 
Lauriz Vold. 


COLUMBIA LAW REVIEW. 


ApriL, 1917. 
The Nature of the Rights of the Cestut Que Trust. Austin Wakeman Scott. 
The Arrangement of the Law. Henry T. Terry. 
Jurisdiction of Causes of Action arising under the Act to regulate Com- 
merce. Henry Hull. 
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May, 1917. 
The Arrangement of the Law. Henry T. Terry. 
Reasonable Use of One’s Own Property as a Justification for Damage toa 
Neighbor. Jeremiah Smith. 
The Legality of Combination in Foreign Trade. Francis Rooney. 


Jung, 1917. 
The Nature of the Rights of the Cestui Que Trust. Harlan F. Stone. 
Railway Strikes and the Constitution. Arthur A. Ballantine. 
A New Scheme of Reorganization. James N. Rosenberg. 


HARVARD LAW REVIEW. 
ApriL, 1917. 
Insanity and Criminal Responsibility. Edwin R. Keedy. 
The Early History of the Corporation in England. Harold J. Laski. 
Federal Incorporation of Railway Companies. Charles W. Bunn. 
Judicial Interpretation of the Constitution Act of the Commonwealth of 
Australia. Charles Grove Haines. 


May, 1917. 
War Emergency Legislation — A General View. Eugene Wambaugh. 
Jurisdiction over Foreign Corporations and Individuals Who carry on 
Business within the Territory. William F. Cahill. 
Status of State Militia under the Hay Bill. S. T. Ansell. 
Insanity and Criminal Responsibility. II. Edwin R. Keedy. 


June, 1917. 
The New English War Cabinet as a Constitutional Experiment. A. V. 
Dicey. 
Looking Forward, R. W. Lee. 
Covert Legislation and the Constitution. Charles Merrill Hughes. 
Nova Methodus Discenda Docendeque Jurisprudentia. John H. Wigmore. 
Good and Bad Trusts. Albert M. Kales. 


ILLINOIS LAW REVIEW. 


June, 1917. 
The Philosophy of State Legislation. Nathan William MacChesney. 
Lessons from the Civil War Conscription Acts. James Oakes. 


JURIDICAL REVIEW. 
June, 1917. 

Recent Leading English Cases. Alfred Hildesley, Barrister-at-law. 

Recent Leading Scots Cases. William Dunbar, Advocate. 

The Neutrality of Belgium. Henry Goudy, D.C.L. (Oxon.) LL.D., Pro- 

fessor of Civil Law, Oxford: 

The Limits of the Right of Self-Redress. W.M. Cloag, R.C., Professor of 
Law, Glasgow University. 
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The Abduction of Jean Kay. William Roughead, W.S. 

Registration of Title and Contractual Rights. James Edward Hogg, Barris- 
ter-at-law. 

Testamentary Fiscal Adjustments —I. John Burns, W.S. 


LAW QUARTERLY REVIEW. 
ApriL, 1917. 
The Limitations of Colonial Legislative Power. John W. Salmond, Solici- 
tor-General for New Zealand. 
Effect of a Disclaimer. Charles Sweet. 
The Bastard Eigne. Part. I. Frederick Edward Farrer. 
The Method of Jurisprudence. Atul Chandra Gupta. 
An Italian Exposition of the Law of Nature. H. J. Randall. 
Income Tax in Relation to Annuities. Walter Strachan. 
Privy Council Law and Practice of Letters Patent for Invention from the 
Restoration to 1794. II. E. Wyndham Hulme. 
Sir Howard Elphinstone. Arthur Underhill. 


Jury, 1917. 
The War and the Empire. J. H. Morgan. 
Restraints on Alienation. I. Charles Sweet. 
Disclaimer: A Reply. Frederick Edward Farrer. 
Observations on Powers of Appointment. T. F. Martin. 
On War Treason. L. Oppenheim. 


MICHIGAN LAW REVIEW. 


APRIL, 1917. 
Mild Punishments. Robert McMurdy. 
An Interpretation of the Eleventh Amendment. LeRoy G. Pilling. 
Reasonable Rates. Henry Hull. 


May, 1917. 
‘ ; 
The English Law Courts at the Close of the Revolution. Arthur Lyon Cross. 
Forms of Anglo-Saxon Contracts and Their Sanctions. Robert L. Henry, Jr. 
The Supreme Court’s Theory of a Direct Tax. J. H. Riddle. 


June, 1917. 
Partnership Entity and Tenancy in Partnership: The Struggle for a Defini- 
tion. Joseph H. Drake. 
The Law of Nations. Joseph Kohler. 
Forms of Anglo-Saxon Contracts and Their Sanctions, II. Robert L. 
Henry, Jr. 


SOUTHERN LAW QUARTERLY. 
Aprit, 1917. 


The Domicil of a Married Woman. Joseph Henry Beale. 
The Validity of State Legislation under the Webb-Kenyon Law. ‘Thomas 
Reed Powell. 
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Aveust, 1917. 
Jurisdiction for Separation and Divorce in Louisiana. Charles E. Dunbar. 
Rights of Testamentary Disposition to Posthumous Child. Bernard Titche. 


UNIVERSITY OF PENNSYLVANIA LAW REVIEW. 


ApriL, 1917. 
Compensation for Industrial Diseases. P. Tecumseh Sherman. 
Control of Property by the Dead. I. Austin Wakeman Scott. 
The Danish Judicial Code. Axel Teisen. 


May, 1917. 
The Supreme Court and the Adamson Law. Thomas Reed Powell. 
Control of Property by the Dead. II. Austin Wakeman Scott. 
‘* The Law” and the Law of Change. Nathan Isaacs. 


June, 1917. 
The Uniform Limited Partnership Act. William Draper Lewis. 
The Difference between Arbitrator in the Roman Sense and Modern Arbitra- 
tors. Thomas Baty, D.C.L., LL.D. 
The Electoral College and Presidential Suffrage. Walter Clark. 
*¢ The Law ”’ and the Law of Change. Nathan Isaacs. 
The Decline of Traditionalism and Individnalism. Edwin R. Keedy. 


YALE LAW JOURNAL. 


Aprit, 1917. 
Social Insurance and Constitutional Limitations. Edward S. Corwin. 
Capacity and Form of Marriage in the Conflict of Laws. Thomas Baty. 
Comment on Failure of Accused to testify. Walter T. Dunmore. 
Legal and Historical Aspects of the Militia. S. T. Ansell. 


May, 1917. 
‘¢Due Process,” the Inarticulate Major Premise and the Adamson Act. 
Albert M. Kales. 
The Continuity of English Equity. George Burton Adams. 
The Analogy between Natural Persons and International Persons in the 
Law of Nations. Edwin DeWitt Dickinson. 


June, 1917. 

Some Observations onthe Private International Law of the Future. Antoine 

Pillet. 
Act, Intention, and Motive in the Criminal Law. Walter Wheeler Cook. 
Consideration in Contracts 601 A.D. to 1520 A.D. Robert L. Henry. 
Early Development of Law and Equity in Texas. George C. Butte. 
Fundamental Legal Conceptions as applied in Judicial Reasoning. Wesley 
Newcomb Hohfield. 
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